IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE HOVE | NSURANCE COMPANY, : ClVIL ACTI ON
: NO  97-1659
Pl ai ntiff,
V.

THE LAW OFFI CES OF JONATHAN
DEYOUNG P.C., ET AL.

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. DECEMBER 30, 1998

| NTRODUCTI ON

Plaintiff, Hone Insurance Co., provided professional
[iability insurance to defendants Law O fices of Jonathan
DeYoung, P.C. (“Law Ofices”), which | ater becane DeYoung,
Wal fish & Noonan (“DWN’), and John Walfish, Esq. (“Walfish”), and
Ral ph Saul i no, CPA (“Saulino”), as professional enployees of the
firm The one-year clainms-nmade policies ran from May 12, 1993
t hrough May 12, 1994, and from May 12, 1994 through May 12, 1995.
Jonat han DeYoung di ed on February 19, 1995. At the request of
DWN, plaintiff provided tail coverage for Jonathan DeYoung,
i ndividually, effective May 12, 1995, for an unlimted period of
time after his death. The defendants are either parties to
pendi ng | awsuits or have otherw se asserted clains alleging | egal
mal practi ce agai nst Jonat han DeYoung, Law O fices, DWN, Walfish,
and Saul ino since Jonat han DeYoung's death. Plaintiff has

brought this action seeking either rescission of the two (2) one-



year cl ai nms-made i nsurance policies and the tail coverage, or a
declaration that due to material m srepresentations on the
renewal applications for liability insurance by Jonathan DeYoung,
plaintiff had no duty to defend or indemify the insured
def endants under either the tail coverage or the clains-nade
policies against the awsuits and cl ainms brought by the
def endant-cl ai mants. Before the Court is plaintiff's notion for
summary j udgnent .

In its notion for summary judgnent, plaintiff argues on
several grounds that it has no duty to defend or indemify
Jonat han DeYoung, Law O fices, DWN, Walfish, and Saul i no under
either the clainms-nmade policies or tail coverage against the
| awsuits and cl ains that have been brought by the defendant-
claimants: (1) as to claimants Tirnauer, Sylk, Vagnoni, and
Hoi sington, their clainms were made after the | ast clains-nmade
policy had expired and were not within the policy period; (2) as
to claimants Tirnauer, Vagnoni, and Hoi sington, their pending
| awsuits do not properly nane the personal representative of the
estate of Jonat han DeYoung as a defendant in the pending actions;
and (3) as to Hoisington, coverage is excluded under the
“prof essional services” exclusion because Jonat han DeYoung was
not acting in his professional capacity as an attorney or
fiduciary when the alleged mal practice occurred. The Court w |
grant plaintiff's notion for summary judgnent as to defendant -
claimants Tirnauer and Syl k, and will grant in part and deny in

part the notion as to defendant-clai mants Vagnoni and Hoi si ngton.



BACKGROUND

On January 22, 1993, Jonat han DeYoung submitted to
plaintiff a renewal application for professional liability
i nsurance on behal f of defendant Law O fices of Jonathan DeYoung,
P.C. (“Law O fices”) and its enpl oyees, including John Walfi sh,
Esqg. (“walfish”) and Ral ph Saulino, CPA (“Saulino”). Plaintiff
t hereby issued a one-year cl ains-made insurance policy for Law
Ofices and its enployees with effective dates from May 12, 1993
t hrough May 12, 1994. On January 6, 1994, Jonat han DeYoung
submitted to plaintiff another renewal application on behalf of
Law O fices and its enpl oyees, which plaintiff granted, covering
the period from May 12, 1994 through May 12, 1995. On August 29,
1994, Law Ofices requested, and plaintiff agreed, to change the
named i nsured on the policy fromLaw Ofices to DeYoung, Walfish
& Noonan (“DWN’). On February 19, 1995, Jonat han DeYoung di ed.
On April 6, 1995, the remaining partners of DWN requested
unlimted tail coverage insurance for Jonat han DeYoung al one,
whi ch was granted by plaintiff, effective May 12, 1995. Al so on
May 12, 1995, coverage for DWN and its enpl oyees under the | ast
one-year clains-made policy expired.

After Jonat han DeYoung's death, plaintiff received
notice that several |awsuits and clains had been asserted by or
on behal f of the defendant-clai mants agai nst Jonat han DeYoung,
Law O fices, DW, Walfish, and Saulino. As a result, plaintiff
filed the instant conpl aint seeking either rescission of the

cl ai mrs-made and tail coverage policies because of alleged



mat eri al m srepresentations by Jonat han DeYoung on the renewal
applications, or declaratory judgnment relief against the

def endant -cl ai mants. Thus far, sone of the defendant-clainmnts
have been disnmissed as parties by plaintiff,! and others have had
defaults entered against themfor failing to file responsive

pl eadings.? ® Presently pendi ng agai nst Jonat han DeYoung, Law
Ofices, DWN, Walfish, and Saulino are the |awsuits and cl ai ns of
def endant - cl ai mants Morton Tirnauer, Thomas Syl k, M chael
Vagnoni, and Elva Hoisington. Plaintiff filed the instant notion
for sunmary judgnment seeking a declaration fromthe Court that it
has no duty to defend or indemify Jonathan DeYoung, Law O fices,
DWN, Wal fish, and Saulino against any |lawsuits and cl ai ns brought

by defendant-cl ai mants Tirnauer, Sylk, Vagnoni, and Hoi si ngton.

LEGAL STANDARD

Sumuary Judgnent

Summary judgnent is appropriate if the noving party can
“show that there is no genuine issue as to any material fact and

the noving party is entitled to judgnent as a matter of |aw

L Def endant - cl ai mants who have been di sm ssed are:
Theodore Menke, Cecelia Garritt, and Nadeem Naj afi .

2 Def endant - cl ai mants who have had defaults entered
agai nst themare: Janice DeYoung and M chael Vagnoni .

3 Plaintiff requested the entry of default against Thomas
Syl k, but none was entered because the nane in the waiver of
service formwas not clear to the Cerk. The Court has revi ened
the form and has determned that the signature on the form
appears to be that of “T.M Sylk.” Therefore, it is proper to
enter the default agai nst defendant-clai mant Syl k.
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Fed. R Cv. P. 56(c). Wwen ruling on a notion for summary
judgnment, the Court nust view the evidence in the |ight nost

favorable to the non-nobvant. Mat sushita Elec. Indus. Co. .

Zenith Radio Corp., 475 U. S. 574, 587 (1986). The Court nust

accept the non-novant's version of the facts as true, and resolve

conflicts in the non-novant's favor. Big Apple BMN Inc. v. BMWV

of North America, Inc., 974 F.2d 1358, 1363 (3d Gr. 1992), cert.

deni ed, 507 U S. 912 (1993).
The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact.

See Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). Once

t he novant has done so, however, the non-noving party cannot rest
on its pleadings. See Fed. R Cv. P. 56(e). Rather, the non-
novant nust then “nake a showi ng sufficient to establish the

exi stence of every elenent essential to his case, based on the
affidavits or by depositions and adm ssions on file.” Harter v.

GAF Corp., 967 F.2d 846, 852 (3d Cr. 1992); see also Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 255 (1986). Even if the non-

novant has not responded to the notion for summary judgnent under
Rul e 56(e), the Court has an obligation to determ ne that the
nmovant is entitled to judgnent as a matter of law. See Local
Rule 7.1(c) (stating that summary judgnent may not be entered on
the ground that the notion for summary judgnent i s unopposed).
The extent to which plaintiff is entitled to the declaratory
relief it seeks, the Court is required to inquire into the basis

of the entitlement to such relief. As to those defendants who



have had defaults entered against them the Court nust
neverthel ess inquire into whether judgnent is appropriate, and if
so, the entitlenment of the relief sought by plaintiff. Fed. R
Cv. P. 55(b)(2).

Revi ew of | nsurance Contracts

Under Pennsylvania law, it is the province of the Court

to interpret contracts of insurance. N agara Fire Ins. V.

Pepicelli, Pepicelli, Watts and Youngs, P.C., 821 F.2d 216, 219

(3d Gr. 1987). The primary consideration in interpreting an
i nsurance contract is “to ascertain the intent of the parties as
mani fested by the | anguage of the witten instrunment.” Standard

Venetian Blind Co. v. Anerican Enpire Ins. Co., 469 A 2d 563, 566

(Pa. 1983). 1In doing so, “an insurance policy nust be read as a
whol e [by the court] and construed according to the plain nmeaning

of its terns.” C.H Heist Caribe Corp. v. Anmerican Hone

Assurance Co., 640 F.2d 479, 481 (3d Gr. 1981); see al so Koval

v. Liberty Mut. Ins. Co., 531 A 2d 487, 489 (Pa. Super. 1987)

(“[ The court] nust construe a contract of insurance as a whol e
and not in discrete units.”).* \Where a provision of a contract

of insurance i s anbi guous, the provision nust be construed in
favor of the insured, and against the insurer, the drafter of the

contract. Standard Venetian Blind Co., 469 A 2d at 566.

However, “a court should read policy provisions to avoid

anbiguities, if possible, and not torture the | anguage to create

4 The parties do not dispute that Pennsylvania | aw
governs the interpretation and application of plaintiff's policy
to the factual allegations of the underlying clains.
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them” St. Paul Fire & Marine Ins. Co. v. United States Fire

Ins. Co., 655 F.2d 521, 524 (3d GCr. 1981).
An insurer's duty to defend an insured arises “whenever
the conplaint filed by the injured party may potentially cone

within the policy's coverage.” Pacific Indem Co. v. Linn, 766

F.2d 754, 760 (3d Gr. 1985). On the other hand, the duty to
indemify is nmore limted than an insurer's duty to defend, which
arises only “if it is established that the insured s damages are

actually within the policy coverage.” Lucker Mg. v. Hone Ins.

Co., 23 F.3d 808, 821 (3d Cir. 1994). The insurer has the burden
of showi ng that policy exclusions preclude coverage. Anerican

States Ins. Co. v. Maryland Cas. Co., 628 A 2d 880, 887 (Pa.

Super. 1993); MIller v. Boston Ins. Co., 218 A 2d 275, 277 (Pa.
1966). Exclusions are strictly construed agai nst the insurer.

Sel ko v. Hone Ins. Co., 139 F.3d 146, 152 n.3 (3d G r. 1998).

However, “[e]xclusions from coverage contained in an insurance
policy will be effective against an insured if they are clearly
wor ded and conspi cuously di splayed, irrespective of whether the
insured read the limtations or understood their inport.”

Pacific Indem Co., 766 F.2d at 761.

ANALYSI S

Clai ns-Made Policy versus Tail Coverage |nsurance

This case involves two types of insurance contracts,
cl ai ms-made policy and tail coverage. A clains-nmade policy

“provi des coverage for a wongful act regardless of when it took



pl ace, as long as a claimis nmade during the rel evant policy

period.” Township of Center, Butler County, Pennsylvania v.

First Mercury Syndicate, Inc., 117 F.3d 115, 118 (3d GCr. 1997).

The threshold i ssue under a clai ns-made policy is whether the
claims were first nmade during the effective dates of the
policies. Tail coverage, also referred to as an extended
reporting period, extends the tine within which a claimmy be
made after the cancellation or expiration of a particular clains-
made policy. Tail coverage provides insurance protection for
acts, errors, or omssions that occurred while the initial
claims-made policy was in effect, so long as a claimis asserted
before the expiration of the tail period. See 7 Couch on Ins. 8§
102: 26 (3d ed.).

In this case, it is undisputed that the one-year
policies of professional liability insurance issued by plaintiff
to Jonat han DeYoung, Law Ofices, DWN, and its enpl oyees, Valfish

and Saulino, are clains-made policies.® The one-year policies

5 A cl ai ns-made policy protects the insured only against
clainms first made during the life of the policy. |In contrast, an
occurrence policy protects the insured fromliability for any act
or occurrence done while the policy is in effect and for which
clainms may arise during the policy period or at a |later date.
Bensal em Township v. Western Wirld Ins. Co., 609 F. Supp. 1343,
1347 n.2 (E.D. Pa. 1985) (quoting St. Paul Fire & Marine Ins. Co.

v. Barry, 438 U. S. 531, 535 n.3 (1978)); see also Britanto
Underwriters, Inc. v. Enerald Abstract Co., Inc., 855 F. Supp.
793, 794 (E.D. Pa. 1994). The | anguage of the clains-nmade policy
at i1ssue reads:

This is a Clains Made Policy--Pl ease Read

Carefully

Cover age
. Prof essional Liability and d ai ns Made
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ran from May 12, 1993 through May 12, 1994, and from May 12,

t hr ough

i ssued only to Jonat han DeYoung,

May 12, 1995. It is also undisputed that the policy

to Jonat han DeYoung's death, effective May 12, 1995 for an

unlimted tinme, is tail coverage insurance.?

Pl . Mbt.

ori gi nal
6

foll ows:

d ause:
To pay on behalf of the insured all sunms in excess
of the deductible anmount stated in the
Decl arati ons which the Insured shall becone
legally obligated to pay as damages as a result of
CLAI M5 FI RST MADE AGAI NST THE | NSURED DURI NG THE
POLI CY PERI OD

(a) by reason of any act, error or om ssion
in professional services rendered or that should
have been rendered by the insured or by any person
for whose acts, errors or omssions the Insured is
| egal |y responsible, and arising out of the
conduct of the Insured' s profession as a | awer or
notary public;

Claim whenever used in this policy, nmeans a
demand received by the Insured for noney or
services including the service of suit or
institution of arbitration proceedi ngs agai nst the
| nsur ed.

Pol icy Period, whenever used in this policy, neans
the period fromthe inception date of this policy
to the policy expiration date as set forth in the
Declarations or its earlier termnation date, if
any.

1994

at the request of DWN subsequent

for Summ J., Ex. B (quoting Policy at 2-3) (enphasis in

).

The | anguage of the tail coverage at issue reads as

V. Option to Purchase Non-Practicing Extension
Cover age

In the event of the death or permanent total
disability preventing the further practice of an

| nsured as provided by the Insured (a), such

I nsured shall be entitled, at no additional
premum to an Unlimted Extended Reporting period
for all clains first nade after the term nation of
the policy period arising out of any act, error or

9



Coverage for dains by Mrton Tirnauer

1. d ai s agai nst Jonat han DeYoung, Law Offices, DWN
Wal fish, and Saulino under the clains-nmade policy.

Plaintiff contends that it has no duty to defend or
indemify the claimand | awsuit of defendant-clai mant Tirnauer
because the claimwas first made after the policy had expired.’
Plaintiff states, and Tirnauer admts in his response, that
Tirnauer's claimwas first made by letter from Tirnauer's counsel
to plaintiff on Septenber 11, 1995. See Ans. of Tirnauer 7.
Subsequently, on April 3, 1996, Tirnauer filed a conplaint in the
Mont gomery County Court of Common Pl eas only naming DWN as a
defendant. On May 30, 1996, Tirnauer anended the conplaint to
i nclude Law O fices as a defendant in the pending action. Thus,
Tirnauer first asserted his claimon Septenber 11, 1995, four
nmont hs after the |ast one-year clains-nade insurance policy
expired on May 12, 1995. Therefore, the Court finds that there
is no genuine issue of material fact and plaintiff does not have

a duty to defend or indemify Tirnauer's claimand pending

om ssion occurring prior to the termnation of the
policy period and otherwi se covered by this
policy.
Pl. Mt. for Summ J., Ex. B (quoting Policy at 4) (enphasis in
original).

! In their answer, DWN, Wal fish, and Saul i no acknow edge
that plaintiff has no duty to defend or indemify against clains
made by Tirnauer as no valid insurance policy was in effect when
t he clai ns were made.
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| awsuit under the |ast clains-made policy issued to Jonat han
DeYoung, Law Offices, DWN, Wal fish, and Saulino.?

Coverage for dains by Thomas Syl k

1. C ai s agai nst Jonat han DeYoung, Law Offices, DWN
Wal fish, and Saulino under the clainms-nmade policy.

Plaintiff contends that it is entitled to judgnent as a
matter of |aw agai nst defendant-cl ai mant Syl k because Syl k's
cl ai m agai nst Jonat han DeYoung, Law O fices, DWN, Walfish, and
Saulino was first nade after the |last clains-nmade policy had
expired.® Plaintiff states that Sylk's claimwas first nmade on
January 3, 1996 by letter to plaintiff. Accepting these facts

as true, as there has been no response filed by Sylk, Sylk's

8 Def endant Tirnauer contends, w thout supporting
authority, that plaintiff cannot clai mcoverage for Jonathan
DeYoung whil e disclaimng coverage for Law Ofices, DW, and its
enpl oyees because DeYoung was acting in his capacity as an
attorney for the law firm The Court finds this argunent
unavai ling. The clainms-nmade policy covering DAWN and its
enpl oyees, including Jonat han DeYoung, expired on May 12, 1995
before Tirnauer asserted a claimagainst the insureds. The tai
coverage applicable only to Jonathan DeYoung is separate and
apart fromthe expired clai ns-made poli cies.

To invoke plaintiff's duty to defend or indemify,
Ti rnauer nust properly assert a claimagainst the personal
representative of the estate of Jonathan DeYoung under the tai
coverage. In his response to plaintiff's notion for summary
j udgment, Tirnauer has reserved the right to pursue any action
agai nst the estate of Jonathan DeYoung as is necessary, but has
not yet done so. Consequently, as Tirnauer has not yet pursued
any such action, the issue of whether plaintiff nust defend or
i ndemmi fy against an action nam ng the estate of Jonat han DeYoung
as a defendant is not reached by the Court.

° In their answer, DWN, Wal fish, and Saul i no acknow edge
that plaintiff has no duty to defend or indemify against clains
made by Syl k as no valid insurance policy was in effect when the
cl ainms were made.

10 Syl k has not filed a response to plaintiff's conplaint
or notion for sunmary judgnent.
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claimwas first nade al nost eight nonths after the | ast clains-
made policy expired on May 12, 1995. Therefore, the Court finds
that there is no genuine issue of material fact outstanding and
plaintiff does not have a duty to defend or indemify Sylk's

cl ai munder the last clains-made policy issued to Jonathan
DeYoung, Law Ofices, DWN, Walfish, and Saulino.?!!

Coverage for dains by Mchael Vagnon

1. Cl ai ns agai nst Jonat han DeYoung, Law O'fices, DWN
Wal fish, and Saulino under the clainms-made policy.

Plaintiff also contends that it has no duty to defend
or indemify the claimof defendant-clainmant Vagnoni because the
claimwas first nade after the last clains-nmade policy had
expired.* Plaintiff states that Vagnoni's claimwas first nade
by the filing of a wit of sumons on July 3, 1995 in the Chester
County Court of Conmon Pl eas namng Law O fices, DWN, and Jane
Doe, Adm nistratrix of the Estate of Jonathan DeYoung as
defendants.® Plaintiff alleges that it first received notice of
the claimon August 2, 1996 by letter from Vagnoni's counsel.

Accepting these facts as true, as there has been no response

1 To date, Sylk has not filed a lawsuit nam ng the estate
of Jonat han DeYoung as a defendant. Thus, the Court does not
have to deci de whether the plaintiff has a duty to defend or
i ndemmi fy agai nst such an acti on.

12 In their answer, DWN, Wal fish, and Saul i no acknow edge
that plaintiff has no duty to defend or indemify against clains
by Vagnoni as no valid insurance policy was in effect when the
cl aims were made.

13 On July 10, 1997, a default was entered agai nst Vagnoni

for failing to respond to the plaintiff's conplaint and he has
not filed a response to plaintiff's notion for summary judgnent.
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filed by Vagnoni, Vagnoni's claimwas first made on July 3, 1995,
al nost two nonths after the expiration of the |ast clains-nade
policy on May 12, 1995. Therefore, the Court finds that there is
no genui ne issue of material fact and plaintiff does not have a
duty to defend or indemify Vagnoni's claimunder the | ast

cl ai ms- made policy issued to Jonat han DeYoung, Law O fices, DWN
wal fish, and Saul i no.

2. Cl ai ms agai nst Jonat han DeYoung under the tai
cover age.

Nam ng “Jane Doe, Adm nistratrix of the
Estate of Jonat han DeYoung” as a defendant in
an action qualifies as a claimunder the
policy.

Plaintiff also contends that it has no duty to defend
or indemify against the lawsuit filed by Vagnoni agai nst
Jonat han DeYoung under the tail coverage. The tail coverage
becane effective on May 12, 1995 only as to Jonat han DeYoung.
Plaintiff argues that because Vagnoni's |awsuit does not nane the
personal representative of the estate of Jonathan DeYoung as a
def endant in the action, it has no duty to defend or indemify.
Plaintiff has not argued that the estate of Jonat han DeYoung
| acked notice of Vagnoni's |awsuit.

Pennsyl vania |l aw requires that “all actions that
survive a decedent nust be brought by or against the personal

representative.” Mrzella v. King, 389 A 2d 659, 660-661 (Pa.

14 Vagnoni's suit nanes “Jane Doe, Admi nistratrix of the
Estate of Jonathan DeYoung” as a defendant. The estate of
Jonat han DeYoung has not been probated as yet, and letters of
adm ni strati on have not i ssued.

13



Super. 1978); WIlkes-Barre Gen. Hosp. v. Lesho, 435 A 2d 1340,

1342 (Pa. Commw. 1981); 20 Pa. Con. Stat. Ann. 8§ 3373 (“An action
or proceeding to enforce any right or liability which survives a
decedent may be brought by or against his personal representative
alone or with other parties as though the decedent were alive.”).
“Further, a decedent's estate cannot be a party to litigation

unl ess a personal representative exists.” Mrzella, 389 A 2d at

661; see also Prevish v. Northwest Med. CGr. Gl Gty Canpus, 692

A.2d 192, 200 (Pa. Super. 1997), aff'd, 717 A 2d 1023 (Pa. 1998).
Therefore, by namng the adm nistratrix of the estate, Vagnoni's
| awsui t named the incorrect defendant.

“Aclaimis a denmand for sonething as a right.”

Bensal em Township v. Western Wirld Ins. Co., 609 F. Supp. 1343,

1348 (E.D. Pa. 1985) (quoting Phoenix Ins. Co. v. Sukut Constr.

Co., 136 Cal. App.3d 673, 677 (Cal. C. App. 1982)). Wile it is
true that a |l awsuit does not have to be filed in order for a

claimto be asserted against an insured, United Capital Ins. Co.

v. New York Marine & Gen. Ins. Co., No. 91-4862, 1992 W. 38343,

at *2 (E.D. Pa. Feb. 19, 1992), the filing of a suit demandi ng
paynent as a matter of right, albeit one nam ng an incorrect
def endant, can serve as a demand for noney against a party not
naned as a defendant in the lawsuit, if the |awsuit put the
insured party on notice of the plaintiff's demand. |n other
words, the lawsuit against the admnistratrix of the estate of
Jonat han DeYoung rather than the personal representative,

al t hough nam ng the wong |l egal party, put the estate of Jonathan

14



DeYoung on notice of the existence of a claimagainst it.
Therefore, the Court finds that because a claim in the form of
the filing of a lawsuit, was asserted within the rel evant policy
period against the estate of Jonat han DeYoung, under the tai
coverage, of which the estate of Jonathan DeYoung had noti ce,
plaintiff's duty to defend or indemify was duly invoked.

Coverage for dains by Elva Hoisington

1. Cl ai ns agai nst Jonat han DeYoung, Law O'fices, DWN
Wal fish and Saulino under the clains-nmade policy.

Plaintiff insists that it has no duty to defend or
indemmi fy the claimof defendant-clai mant Hoi si ngt on because
Hoi sington's claimwas first nmade after the expiration of the
| ast one-year clainms-made policy.*® Plaintiff contends that
Hoi sington first asserted her claimon June 2, 1995 by letter
from her counsel, three weeks after the policy expired on May 12,
1995. Def endant-cl ai mant Hoi si ngton contests plaintiff's factual
assertions and states that she visited the offices of DW shortly
after DeYoung's death, but within the policy period, and nmade a
demand for her noney. Hoisington contends in her affidavit that,
in February, 1995, within the week after Jonathan DeYoung's death
on February 19, 1995, she went to the offices of DWN, spoke with
Wal fi sh, and asked about her nonies. Hoisington avers,
therefore, that her contact wwth DW, by way of \Walfish,

gqualifies as asserting a claimagainst the insureds, that DW and

15 In their answer, DWN, Wal fish, and Saul i no acknow edge
that plaintiff has no duty to defend or indemify against clains
made by Hoi sington as no valid insurance policy was in effect
when the clains were made.
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its enpl oyees had notice of her claimbefore the |ast clainms-nmade
policy expired, and that plaintiff's duty to defend and i ndemi fy
was i nvoked.

| f Hoisington's contact with DAN in February, 1995,
subsequent to Jonat han DeYoung's death, qualifies under the
clainms-made policy as a claim then plaintiff is not entitled to
summary judgnent on this issue. |If, however, Hoisington's
contact with DAN was nerely an inquiry, as opposed to a denand
for noney or services, then plaintiff is entitled to sumary
j udgnment as to Hoisington's clainms under the clains-nmade policy
because Hoi sington's clai mwuld have been first nmade on June 2,
1995, by letter fromher counsel to DWN, after the |ast clains-
made policy expired.

The question of whether defendant-clai mant Hoi sington's
claimwas first nade within the policy period depends upon the
definition of “claim” The policy defines claimas foll ows:

Claim whenever used in this policy, neans a

demand received by the Insured for noney or

services including the service of suit or

institution of arbitration proceedi ngs agai nst the

| nsur ed.
Pl. Mt. for Summ J., Ex. B (quoting Policy at 3).
Additionally, case |aw has defined a “claim” in reference to

coverage under a clains-made policy, as “a demand for sonething

as aright.” Bensalem Township v. Western Wrld Ins. Co., 609 F

Supp. 1343, 1348 (E.D. Pa. 1985) (quoting Phoenix Ins. Co. v.

Sukut Constr. Co., 136 Cal. App.3d 673, 677 (Cal. C. App.

1982)); see also Hoyt v. St. Paul Fire & Marine Ins. Co., 607
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F.2d 864, 866 (9th Cir. 1979) (holding that a request for
i nformati on and explanation is not sufficient to constitute a

claim absent a demand for action by the insured); United Capital

Ins. Co. v. New York Marine & Gen. Ins. Co., No. 91-4862, 1992 W

38343, at *2 (E.D. Pa. Feb. 19, 1992) (agreeing with the Bensal em
court that a claimis a demand for something as a right).

I n support of Hoisington's position that she first
asserted a cl ai m agai nst Jonat han DeYoung, Law O fices, DW
Wal fish, and Saulino in February, 1995, before the |ast clains-
made policy expired, Hoisington's affidavit asserts several
facts:
(1) I'n February, 1995, the week follow ng Jonat han DeYoung's
deat h, Hoisington visited the offices of DWN and spoke to Valfish
about her noney. Walfish apparently was unable to help
Hoi si ngt on; °
(2) I'n February, 1995, after contacting DWN regardi ng her noney,

Hoi sington consulted with a |l aw firm about her rights, who issued

16 The rel evant portion of the Hoisington affidavit reads
as foll ows:
| first discovered that ny noney mght be lost in
February, 1995 when DeYoung died. The week
foll ow ng DeYoung's death, in February, 1995, |
went to the offices of DeYoung, Walfish and
Noonan, P.C. and spoke with persons there
including John WAlfish, Esquire about ny nmatter.
| al so saw DeYoung's son and his w fe wal ki ng
around the office. Wen | asked about ny noney,
M. Walfish said that they had a conflict and
could not help nme. Basically, they confirmed they
had no idea where it could be and it was m ssing.
Hoi si ngton Aff. 33 (enphasis added).
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a letter on March 22, 1995 to Hoisington reflecting its
opi ni ons; ' and
(3) Hoisington retained different counsel, who, on June 2, 1995,
sent a letter to DWN representing Hoisington's clains as to her
| ost noney. 8
In further support of her assertion that she first nmade

a claimin February, 1995, as is required to effectuate coverage
under the clains-made policy, Hoisington relies upon the
deposition testinony of Walfish, whereby Walfish testified
regardi ng his conversations w th Hoisington that:

As to Ms. Hoisington, Ms. Hoisington called our

of fice sone days or weeks after Jonathan's death,

certainly within eight weeks after his death,

asking as to the status of her nonies. W

indicated to Ms. Hoisington that we had no

know edge of any nonies. Ms. Hoisington was

natural ly upset and subsequently she retained
counsel

1 The rel evant portion of the Hoisington affidavit reads

as foll ows:

After notifying John Walfish, Esquire and DeYoung,

Wal fi sh and Noonan, P.C. in February, 1995 of ny

loss, | consulted the law firmof Fox Differ, et

al . about ny rights during the | ast week of

February, 1995. They issued a letter to ne

advising ne of their views on March 22, 1995.
Hoi si ngton Aff. f 34.

18 The rel evant portion of the Hoisington affidavit reads
as foll ows:
After Wal fish and DeYoung, Wl fish and Noonan, P.C.

refused to deal with nme, | attenpted to recover by
hi ri ng John Koresko, Esquire and his firmto
represent me. | know M. Koresko sent a letter to

G egory Noonan, Esquire repeating ny claimin June,
1995, but | also know that M. Valfish was aware of
nmy claimof mssing noney since | visited himin
February, 1995.

Hoi si ngton Aff. { 36.
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Ans. of Hoisington, at 3 (enphasis added). Upon cross-
exam nation, Walfish clarified his prior answer by testifying
t hat :

| believe nmy answer previously was | don't believe
that Ms. Hoisington indicated to nme where her
funds were. In fact, | think that the nature of
her call was where are ny funds, and to which
replied I don't know what you're tal king about, at
whi ch point Ms. Hoisington becane a little bit
out of control and then | had her deal with M.

Wl sh.

Ans. of Hoisington, at 4 (enphasis added).

The record, as stated, does not indicate that
Hoi si ngton made a demand for noney or services in her
conversations with Walfish in February, 1995 or by seeking advice
fromcounsel in March, 1995. The Court finds that while
Hoi si ngton contacted DWN within the cl ai ms-nmade policy period,
during these contacts, she nerely inquired about the whereabouts
of her nonies. Thus, Hoisington' s comunications with Walfi sh,
as stated in the record, failed to demand that DWN t ake the
requisite affirmative action in correcting the alleged wong or
| egal mal practice conmtted by Jonat han DeYoung while a partner

at DVN. See Hoyt v. St. Paul Fire & Marine Ins. Co., 607 F.2d

864, 866 (9th Cr. 1979) (finding that a letter froman alleged
victims |lawer that nmade reference to possible wongdoing by the
plaintiff, which went on to ask for “[a]ny thought or information
you have on this point,” was not a claimunder a clai ns-nmade
policy, but rather was only a request for information and

explanation); United Capital Ins. Co. v. New York Marine &

General Ins. Co., No. 91-4862, 1992 W 38343, at *3 (E. D. Pa.
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Feb. 19, 1992) (concluding that a letter sent to plaintiff
constituted a claimbecause the letter “specifies the nature of
the injuries, alleges negligence on the part of the insured and
makes a demand for nonies in the formof reinbursenent”);

| nsurance Corp. of Anerica v. Dillon, Hardanon & Cohen, 725 F

Supp. 1461, 1469 (N.D. Ind. 1988) (“The word claimrequires a
demand for noney or property or sone specific relief, acconpanied
by an al |l egati on of negligence, malpractice, or sonme kind of

wr ongdoi ng. ”); Bensal em Township v. Western Wirld Ins. Co., 609

F. Supp. 1343, 1348-49 (E.D. Pa. 1985) (holding that neither a
letter fromthe EEOC nor an attached charge of age discrimnation
gqualified as a clai munder a clains-nade policy because the
docunents failed to request noney or other relief, and only
served to put the plaintiff on notice that a demand for relief

may subsequently follow); Phoenix Ins. Co. v. Sukut Constr. Co.,

136 Cal. App.3d 673, 677 (Cal. Ct. App. 1982) (determ ning that
def endant nmade a clai m by demandi ng that |awer correct the
deficiencies of a mechanics lien, free of charge, because it was
a demand that the damage be corrected and conpleted for work that

the |l awyer had al ready been conpensated); Chalk v. Trans Power

Mg., Inc., 153 Ws.2d 621, 630-33 (Ws. C. App. 1989) (“[T]he

"demand for noney or services' that will constitute a clai munder
the [] policy must in some manner relate to renedying the 'wong'
either to correct it or conpensate for it.”).
Thus, it is clear that Hoisington only inquired as to

the status and whereabouts of her nonies in February, 1995,
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wi t hout making a denmand for her noney or services fromDW to
correct Jonat han DeYoung's all eged mal practice and conpensate her
for her apparent |oss. Because there was no demand asserted,
there was no claimfirst made within the rel evant clai nms-nade
policy period. Therefore, the Court finds that there is no
genui ne issue of material fact and plaintiff does not have a duty
to defend or indemify Hoisington's claimunder the | ast clains-
made policy issued to Jonat han DeYoung, Law O fices, DWN

Wal fi sh, and Saul i no.

2. Cl ai s agai nst Jonat han DeYoung under the tai
cover age.

Nam ng “Estate of Jonat han DeYoung, Deceased”
as a defendant in an action qualifies as a
cl ai munder the policy.

Plaintiff also contends that it has no duty to defend
or indemify against the lawsuit filed by Hoisington agai nst
Jonat han DeYoung under the tail coverage.!® The tail coverage
becanme effective on May 12, 1995 only as to Jonat han DeYoung.
Plaintiff argues that because Hoisington's |awsuit does not
validly nane the personal representative of the estate of
Jonat han DeYoung as a defendant in the action, it has no duty to
defend or indemify. As with the Vagnoni claim by filing a
suit, albeit nam ng the incorrect defendant, Hoisington put the

estate of Jonat han DeYoung on notice of her demand for noney as a

19 Hoi si ngt on conmenced her lawsuit on January 21, 1997 by
the filing of a wit of summons in the Montgonery County Court of
Common Pl eas, nami ng as defendants DW\, Estate of Jonathan
DeYoung, deceased, Noonan, and Walfi sh.
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matter of right. Thus, plaintiff's duty to defend or indemify
was duly invoked.

Was DeYoung acting in his professional
capacity as lawer as stated in the policy?

In the alternative, plaintiff argues that even if
Hoi sington's request is deenmed to be a claimw thin the rel evant
policy period as stated in either the clains-nmade or tai
coverage policies, her claimis excluded from coverage under both
pol i ci es because Jonat han DeYoung was not acting in his capacity
as a lawyer, i.e., rendering professional services, but rather
was engaging in personal |oan transactions when dealing with
Hoi si ngton. To the contrary, Hoisington contends that Jonathan
DeYoung acted in his capacity as an attorney and rendered
pr of essi onal services such that the insurance coverage woul d
apply. In her affidavit, Hoisington clainms that DeYoung has been
her attorney since 1963 and has handl ed nunerous | egal matters,
including the preparation of a will. See Hoisington Aff. T 4.
In the June 2, 1995 letter from Hoisington's counsel to DWN
Hoi si ngton's counsel clainmed that over a fifteen year period,
Hoi si ngton entrusted Jonat han DeYoung, as her attorney, wth her
retirement noney (approxi mtely $45,000) to invest on her behalf.
See PI. Mot. for Summ J., Ex. K In return, Jonathan DeYoung
i ssued prom ssory notes guaranteeing an interest rate of 14% and
menorializing the transfer of funds from Hoi sington to DeYoung.
See Hoisington Aff. Y 21-30. On at |east three occasions,
DeYoung i ssued |l aw firm checks to Hoi sington representing her
investnent returns. |d. However, there was no witten fee
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agreenent or bills charged for the services provided by Jonat han
DeYoung. 1d. at 9T 15-16.

To determ ne whet her sunmary judgnent in favor of
plaintiff is proper, the Court nust decide if the factual issue
of whet her Jonat han DeYoung rendered professional services as an
attorney within the paraneters of the policies, or engaged in
personal transactions beyond the policies' scope, is a genuinely
di sputed issue of material fact. The Third Crcuit has
counseled, “[i]n determ ning whether a particular act is of a
prof essional nature or a 'professional service,' we nust | ook not
to the title or character of the party performng the act, but to

the act itself.” Harad v. Aetna Cas. & Sur. Co., 839 F.2d 979,

984 (3d Gir. 1988) (citing Bank of California, NA v. Opie, 663
F.2d 977, 981 (9th Cr. 1981)); see also Visiting Nurse Ass'n of

G eater Philadelphia v. St. Paul Fire & Marine Ins. Co., 65 F.3d

1097, 1101 (3d Cir. 1995).

The policy states that professional liability coverage
applies to damages “as a result of clainms first nmade agai nst the
insured during the policy period by reason of any act, error or
om ssion in professional services rendered or that should have
been rendered by the insured . . . and arising out of the conduct
of the insured's profession as a |awer or notary public.” Pl.
Mot. for Summ J., Ex. B (quoting Policy at 2). The policy
itself gives no guidance as to the neaning of the term

“prof essional services.”
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Pennsyl vani a courts have found that where a
professional liability insurance policy fails to define
“professional services,” as is the case here, the phrase standing
al one can be deened anbi guous, and therefore, nust be construed

agai nst the insurer. See Biborosch v. Transanerica Ins. Co., 603

A. 2d 1050, 1056 (Pa. Super. 1992) (noting that Pennsylvani a
courts have found the undefined term “professional services” to
be anbi guous, and therefore, nust be construed agai nst the

insurer); Danyo, MD. v. Argonaut Ins. Co., 464 A 2d 501, 502

(Pa. Super. 1983) (finding that where a policy does not define
prof essi onal services, “there is much roomfor reasonable m nds
to differ in the interpretation of the term' professional
services' [and] [i]n the face of this anbiguity, [the court] nust
again interpret the policy liberally in favor of the insured”).

The Court concludes that there is a genuine issue of
material fact as to whether Jonathan DeYoung was acting in his
capacity as an attorney and rendered professional services.
Because the term “professional services” is undefined in the
policy, it is possible for reasonable mnds to reach varying
concl usi ons as to whet her Jonat han DeYoung provi ded professional
services to Hoisington. Therefore, summary judgnent is not
appropriate on this issue.

Was DeYoung acting in a fiduciary capacity as
stated in the policy?

Hoi sington's final challenge to plaintiff's assertion
that it has no duty to defend or indemify against her claimis
t hat DeYoung provided fiduciary services, and such services are
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covered by the policy. Hoisington relies on a contract provision
whi ch states that:

When the Insured renders or fails to render
services as an adm ni strator, conservator

recei ver, executor, guardian, trustee, or in any
simlar fiduciary capacity, the Insured' s acts and
om ssions in such capacity shall be deened for the
pur pose of this section to be the performance of
prof essional services for others in the Insured's
capacity as a |awyer, provided that this coverage
shall not apply to any | oss sustained by the

| nsured as the beneficiary or distributee of any
trust or estate.

Pl. Mt. for Sunm J., Ex. B (quoting Policy at 2) (enphasis
added). Hoisington asserts that DeYoung's role in the attorney-
client relationship is equivalent to acting in a fiduciary
capacity. In response, plaintiff contends that DeYoung was not
acting in any of the specified fiduciary categories, or simlar
fiduciary capacity, to which coverage applies, and that the nere
exi stence of an attorney-client relationship over a span of tine
does not automatically nean that all conduct undertaken by the
insured is conduct related to the insured s profession as a

| awyer. Further, plaintiff contends that the alleged

mal practi ce by Jonat han DeYoung was related to DeYoung's
separate business as an investnent advisor, rather than as a

|l awyer. As with the issue of professional services, whether
Jonat han DeYoung was acting in a fiduciary capacity is a genuine
I ssue of material fact that prevents the Court fromgranting
plaintiff's notion for summary judgnent as to Hoisington's claim

agai nst Jonat han DeYoung under the tail coverage.
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CONCLUSI ON

Upon consi deration of plaintiff's notion for summary
judgnment and the responses thereto, the Court finds that
plaintiff's notion shall be granted in part and denied in part,
as foll ows:
(1) as to the clainms of Morton Tirnauer and Thomas Syl k, summary
judgnment shall be granted because their clains agai nst Jonat han
DeYoung, Law O fices, DWN, Walfish, and Saulino under the |ast
claims-made policy were first nade after the expiration date of
the policy;
(2) as to the clains of Mchael Vagnoni, summary judgnent shal
be granted as to Vagnoni's clai magai nst Jonat han DeYoung, Law
Ofices, DW, Valfish, and Saulino under the |ast clains-nmade
policy because his claimwas first nade after the expiration of
the policy. Sunmmary judgnment shall be denied only as to
Vagnoni ' s cl ai m agai nst Jonat han DeYoung under the tail coverage
I nsurance because Vagnoni's |l awsuit, although nam ng the
i ncorrect defendant, qualifies as a clai munder the tai
coverage and was made within the relevant policy period; and
(3) as to the clainms of Elva Hoisington, summary judgnent shal
be granted as to Hoisington' s clains agai nst Jonat han DeYoung,
Law O fices, DW, Walfish, and Saulino under the clains-nade
policy because her claimwas first nade after the expiration of
the policy. Sunmmary judgnment shall be denied only as to
Hoi si ngton's cl ai m agai nst Jonat han DeYoung under the tai

coverage insurance because Hoisington's |awsuit, although nam ng
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the incorrect defendant, qualifies as a clai munder the tai
coverage and was made within the rel evant policy period.
Furthernore, there are genuinely disputed i ssues of materi al
fact as to whether Jonat han DeYoung rendered professional
services and acted in a fiduciary capacity so as to invoke
plaintiff's duty to defend or indemify.

An appropriate Order foll ows.
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N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE HOVE | NSURANCE COVPANY, : ClVIL ACTI ON
: NO. 97-1659
Plaintiff,
V.

THE LAW OFFI CES OF JONATHAN
DEYOUNG, P.C., ET AL.

Def endant s.

ORDER

AND NOW this 30th day of Decenber, 1998, upon
consideration of plaintiff's notion for |eave to file
suppl enment al nmenorandum of [ aw in support of its notion for
summary judgnent (doc. no. 43), it is hereby ORDERED that the
noti on shall be GRANTED.

It is further ORDERED that, upon consideration of
plaintiff's notion for summary judgnent (doc. no. 37), and the
responses thereto, it is hereby ORDERED as foll ows:

1. As to the clains of defendant-claimnt Mrton
Tirnauer, plaintiff's notion shall be GRANTED;

2. As to the clains of defendant-clai mant Thomas
Sylk, plaintiff's notion shall be GRANTED,

3. As to the clainms of defendant-claimant M chael
Vagnoni, plaintiff's notion shall be GRANTED I N PART and DEN ED
IN PART as stated in the nmenorandum and

4. As to the clains of defendant-clainmnt Elva
Hoi si ngton, plaintiff's notion shall be GRANTED IN PART and
DENI ED I N PART and as stated in the nmenorandum



AND I'T IS SO ORDERED.

EDUARDO C. ROBRENG,



