IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

El ZEN FI NEBURG & MCCARTHY, L.L.P.. ClVIL ACTI ON
Plaintiff, :
V. : No. 98-5561
CATALI NK DI RECT, | NCORPORATED, :
ELCOM SERVI CES GROUP, | NC. ,
f/k/ia CATALI NK DI RECT, INC .
and STEVE FARRELL.

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. DECEMBER 11, 1998
This case arose froma contract whereby the Defendants
agreed to upgrade the Plaintiff’s conputer system The agreenent
provi ded for the sale of equipnment along with the installation
and testing of the equipnent in the Plaintiffs office. The
Plaintiffs brought this action based upon Defendants’ alleged
failure to performin accordance with the agreenent. The
Plaintiff’s Anmended Conpl aint brings clains based upon negligence
(Count 1), breach of contract and/or warranty (Count I1),
prom ssory estoppel (Count I11), intentional and negligent
m srepresentation (Count 1V), and violations of the Racketeer
I nfl uenced and Corrupt Organizations Act (Count V). Before the
Court is the Defendants’ Mdttion to Dismss Counts | and Il of the
Plaintiff’s Anmended Conpl aint pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure. For the reasons that follow,
the Motion will be granted as to Count | and denied as to Count



St andard
A notion to dism ss pursuant to Rule 12(b)(6) tests the

| egal sufficiency of the conplaint. Conley v. G bson, 355 U. S.

41, 45-46 (1957). A court mnust determ ne whether the party
maki ng the claimwould be entitled to relief under any set of
facts that could be established in support of his or her claim

Hi shon v. King & Spalding, 467 U S. 69, 73 (1984); Wsniewski V.

Johns-Manvillle Corp., 759 F.2d 271, 273 (3d Gr. 1985). 1In

considering a notion to dismss, all allegations in the conpl aint
and all reasonable inferences that can be drawn therefrom nust be
accepted as true and viewed in the light nost favorable to the

non-novi ng party. See Rocks v. Gty of Philadel phia, 868 F.2d

644, 645 (3d Cr. 1989). Dismssal is appropriate only when it
clearly appears that the plaintiff has alleged no set of facts

which, if proved, would entitle himor her to relief. Conley,

355 U. S. 41, 45-46 (1957); Markowitz v. Northeast Land Co., 906
F.2d 100, 103 (3d Cr. 1990).
Di scussi on
The Defendants argue that the Plaintiff’s clai mbased
upon the theory of negligence is precluded by the econom c |oss

doctrine.! In general, the econonic |oss doctrine “prohibits

Y'n addition to the economic | oss doctrine, Pennsylvania
courts have also applied a “gist of the action” test in analyzing
whet her a cause of action arising froma contractual relationship
shoul d be brought in contract or tort. Neither the Plaintiff nor
t he Defendants argue in this case that the “gist of the action”
test should be applied, creating little need for an extensive
analysis. Under this test, in order for a claimto be construed
as atort action, “the wong ascribed to the defendant nust be
the gist of the action with the contract being collateral.”

2



plaintiffs fromrecovering in tort economc |osses to which their

entitlement flows only froma contract.” Duquesne Light Co. v.

West i nghouse Elec. Corp., 66 F.3d 604, 618 (3d Gr. 1995). The

rationale for this rule is that “tort lawis not intended to
conpensate parties for |osses suffered as a result of a breach of

duties assunmed only by agreenent.” Sun Co. v. Badger Design &

Constructors, 939 F. Supp. 365, 371 (E.D. Pa. 1996) (quoting

Palco Linings, Inc. v. Pavex, Inc., 755 F. Supp. 1269, 1271 (M D

Pa. 1990)). A party cannot recover in negligence nerely for
fail ed cormercial expectations that can be recovered in a

contract action. Factory Market, Inc. v. Schuller Int'l Inc.,

987 F. Supp. 387, 396-97 (E.D. Pa. 1997). “In order to recover
in negligence, ‘there nust be a show ng of harm above and beyond
di sappoi nted expectations evolving solely froma prior
agreenent.’” Sun Co., 939 F. Supp. at 371 (quoting Palco, 755 F
Supp. at 1271).

In this case, the Plaintiff’'s negligence claimis

Phico Ins. Co. v. Presbyterian Med. Servs., 663 A 2d 753, 757
(Pa. Super. 1995). Further, “the inportant difference between
contract and tort actions is the latter lie fromthe breach of
duties inposed as matter of social policy while the former lie
for the breach of duties inposed by nutual consensus.” |d.
Applying this test, it is clear that the Plaintiff’s clai msounds
nore properly in contract than in negligence.

The Plaintiff also nentions the existence of a third test
i nvol ving a m sfeasance/ nonfeasance distinction. (Pl."s Mem of
Law at p. 5 n.1.) But this Court has previously held that
Pennsyl vani a courts no |longer attenpt to distinguish tort clains
from breach of contract clains on the basis of m sfeasance or
nonf easance. See Factory Market, Inc. v. Schuller Int’'l Inc.,
987 F. Supp. 387, 394 (E.D. Pa. 1997); New Chemic (U.S.) v. Fine
Ginding Corp., 948 F. Supp. 17, 19 (E.D. Pa. 1996).
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clearly barred by the econonmic | oss doctrine. In Count I, the
Plaintiff clainms to have sustai ned danages i ncl udi ng anounts paid
to the Defendants, anmounts paid to others to correct the
Def endants’ work, and consequential and incidental damages. (See
Am Conpl. at § 23.) There are no allegations in Count | that
t he Defendants inflicted harm beyond the Plaintiff’s disappointed
expectations and dissatisfaction with performance of the
contract. This is a case of failed commercial expectations, and
therefore, the Plaintiff’s recovery is in contract, not tort.

In arguing that the econom c | oss doctrine should not
bar the Plaintiff's negligence claim the Plaintiff argues that
t he Arended Conpl aint actually states two separate negligence
claims. The first is for damages suffered prior to the contract
including “lost tinme, noney and resources utilized during the
frivol ous negotiations,” while the second is for danmages caused
by the Defendants’ “negligent performnce under the contract.”
(Pl.”s Mem of Law at p. 6.) Wile it does not address the
latter claim the Plaintiff argues that its claimfor damages
suffered prior to the contract is not barred by the econom c | oss
doctrine. But such a negligence claimwould be entirely w thout
merit. The Plaintiff cites no authority for the proposition that
t he Defendants owed the Plaintiff a duty of care during contract
negotiations. |Indeed, were such a claimallowed to proceed,
virtually any breach of contract action would carry with it a
tort action. Therefore, the econom c |oss doctrine bars the

Plaintiff’s negligence claimand, accordingly, Count | of the



Amended Conplaint is dismssed.

In Count |1, the Plaintiff alleges breach of contract
and/or warranty. It is not clear at this tinme that the Plaintiff
has all eged no set of facts that, if proved, would entitle it to
relief. Therefore, the Defendants’ Mdtion wll be denied as to

Count 1I1.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

El ZEN FI NEBURG & MCCARTHY, L.L.P.. ClVIL ACTI ON
Plaintiff, :
V. : No. 98-5561
CATALI NK DI RECT, | NCORPORATED, :
ELCOM SERVI CES GROUP, | NC. ,
f/k/ia CATALI NK DI RECT, INC .
and STEVE FARRELL.

Def endant s.

ORDER
AND NOW this 11th day of Decenber, 1998, upon
consi deration of Defendants’ Mtion to Dismss Counts | and Il of
Plaintiff’s Anended Conplaint, and all responses thereto, it is
her eby ORDERED t hat :
1. Defendants’ Motion is GRANTED as to Count |I;
2. Defendants’ Mtion is DENIED as to Count I1.

BY THE COURT:

Robert F. Kelly, J.



