I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK MADOTTO : ClVIL ACTI ON
Plaintiff
V.

GARY ROSMAN, M D., et al.

Def endant s : No. 98-3221

MEMORANDUM

Padova, J. Decenber , 1998
Plaintiff Frank Madotto (“Madotto”) has sued a
physi cian, Gary Rosman, M D. (“Rosman”), a hospital, the Atlantic
City Medical Center (the “Hospital”) and the Red Cross Bl ood Bank
for allegedly giving himHepatitis-contam nated blood in a
transfusi on, thereby causing himto contract the di sease.
Def endants Rosman and the Hospital have filed Motions to Dismss
based on i nproper venue, pursuant to Federal Rule of G vil
Procedure 12(b)(3) and 28 U . S.C. A 8§ 1391(a) (West 1993 & Supp.
1998). The Hospital also clains inproper service pursuant to
Rule 12(b)(4) and failure to state a claimpursuant to Rule
12(b)(6). For reasons stated below, the Mtions to Dismss wll

be granted and the Conplaint will be dism ssed wthout prejudice.

| . BACKGROUND
Plaintiff Madotto alleges that he resides in

Pennsyl vani a, that Defendant Rosman is licensed to practice



medi cine in New Jersey and has his offices there and the Hospital
and the Red Cross are incorporated and have their principal
pl aces of business in New Jersey. He clains subject matter
jurisdiction on the basis of 28 U S.C A § 1332 (Wst 1993 &
Supp. 1998), diversity jurisdiction, and venue on the basis of 28
US CA 8 1391(a), which sets out the requirenents for venue
based on diversity.

Plaintiff alleges the follow ng: On or about June 26,
1989, he reported to the energency room of the Hospital,
conpl ai ning that he had had abdom nal cranps and | oose red stools
for approxinmately two days. He was adm tted, diagnosed, and
treated by Defendant Rosman. The foll ow ng day, Rosman advi sed
Plaintiff that he required a transfusion of two units of bl ood.
Plaintiff initially refused, but was told that such refusal would
be life-threatening. Plaintiff was not properly infornmed of the
dangers of the transfusion. He was transfused with two units of
bl ood and was di scharged on June 29, 1989. The Red Cross
provi ded the bl ood, which was contam nated with the Hepatitis C
virus, and Plaintiff contracted Hepatitis C because of the
unnecessary transfusion. Plaintiff did not |learn of the
contam nation until August 2, 1996, when bl ood tests reveal ed
that he carried Hepatitis C anti bodi es.

The Conpl ai nt conprises the foll owi ng Counts:

Negl i gence agai nst Rosman (Count |); Lack of Inforned Consent



agai nst Rosman and the Hospital (Count 11); Negligence against
the Hospital (Count 111); Negligence against the Red Cross Bl ood
Bank (Count 1V); and Absolute Liability, Strict Liability,

| nplied Warranty, and Qutrageous Conduct (Punitive Danages)

against all three Defendants (Counts V, VI, VII, and I11).

1. DI SCUSSI ON
A. Subject Mtter Jurisdiction
As this Court has stated on numerous occasions,
“federal courts have an ever-present obligation to satisfy
t hensel ves of their subject matter jurisdiction and to decide the

i ssue sua sponte.” Liberty Mut. Ins. Co. v. Ward Trucking Corp.

48 F.3d 742, 750 (3d Cir. 1995). See also Packard v. Provident

Nat'| Bank, 994 F.2d 1039, 1049 (3d Gr 1993) (“It is axiomatic

that federal courts are courts of |imted jurisdiction, and as

such are under a continuing duty to satisfy thenselves of their
subj ect matter jurisdiction before proceeding to the nerits of

any case.”)

In this case, Plaintiff clains subject matter
jurisdiction based on diversity of citizenship, pursuant to 28
US CA 8 1332. He alleges that the Red Cross Blood Bank is a
corporation organi zed and exi sting under the | aws of New Jersey.

In fact, the Anerican Red Cross®! is a federally chartered

'Plaintiff has sued the “Red Cross Bl ood Bank.” The
“Amrerican Red Cross” responded. The nanme given the organization
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corporation, existing as “a body corporate and politic in the
District of Colunbia.” 36 US. CA 88 1, la (Wst 1988). It is
therefore a citizen of the District of Colunbia for purposes of

diversity jurisdiction. Burton v. United States A ynpic

Commttee, 574 F. Supp. 517, 519 (C.D. Cal. 1983) (holding a
federal corporation has national citizenship only unless by

statute it is a “body corporate” of a particular state);

Patterson v. Anerican Nat. Red Cross, 101 F. Supp. 665, 657 (S. D
Fla. 1951) (holding Red Cross is a citizen of District of

Col unbi a for purposes of diversity jurisdiction). Assum ng that
Plaintiff is a citizen of Pennsylvania, in addition to being a
resident, and that Rosman, who is |licensed to practice nedicine
and has his offices in New Jersey is also a citizen of that
state, there is conplete diversity and this Court has subject

matter jurisdiction.

B. Personal Jurisdiction
Even where there is federal subject matter
jurisdiction, in order for a particular federal court to hear a
case, two other independent requirenents nust be satisfied:
personal jurisdiction and proper venue, unless these are waived.

See Charles Wight, Arthur MIler, and Edward Cooper, 15 Federal

by statute is the “Anmerican National Red Cross”. 36 U S.C A 8
la (West 1988). For purposes of this action, the Court wl|
consider all three to be the sane.
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Practice and Procedure 8 3801 at 5-7 (2d ed. 1986). Venue may

exi st where personal jurisdiction does not and vice versa. |d.
The Hospital does not contest this Court's personal jurisdiction,

but the other Defendants do.

1. Defendant Rosman

Wi | e Def endant Rosman denom nates his Mdtion as one to
Dismss for Lack of Venue, in the nmenorandum acconpanying it, he
al so challenges the Court's personal jurisdiction over him The
Court will consider the question of personal jurisdiction first.

Leroy v. Geat Western United Corp., 443 U. S. 173, 180, 99 S. Ct.

2710, 2715 (1979) (“The question of personal jurisdiction, which
goes to the court's power to exercise control over the parties,
is typically decided in advance of venue, which is primarily a

matter of choosing a convenient forum?”); see al so Bookout v.

Beck, 354 F.2d 823, 825 (9th Cr. 1965) (“jurisdiction nust be
found over the subject nmatter and the person before one reaches
venue”) .

“I'n deciding a notion to dismss for |ack of personal
jurisdiction, we take the allegations of the conplaint as true.
But once a defendant has raised a jurisdictional defense, a
plaintiff bears the burden of proving by affidavits or other

conpet ent evidence that jurisdiction is proper.” Dayhoff v. HJ.

Heinz Co., 86 F.3d 1287, 1302 (3d Cir. 1996) (citations omtted).



This Court, sitting in diversity, applies Pennsyl vania
law to the issue of personal jurisdiction. Fed. R Gv. P. 4(e).
Pennsyl vania's | ong-arm statute authorizes the exercise of
personal jurisdiction over nonresidents “to the full est extent
al l oned under the Constitution of the United States . . . based
on the nost m ninmum contacts with this Comonweal th all owed under
[that] Constitution.” 42 Pa. Cons. Stat. Ann. 8§ 5322(b) (West
1981). The Pennsyl vania |long-arm statute sets out a variety of
exanpl es of sufficient contacts.

The Conpl aint alleges no contacts that Rosman had with
Pennsyl vania. None of the facts alleged in the Conplaint
provi des a basis for personal jurisdiction over Rosman, and
Plaintiff has submtted no additional docunentation or argunent
for this Court's personal jurisdiction over Rosnman.

For his part, Rosman has submtted an affidavit to the
effect that he has not practiced nedicine or maintained an office
in Pennsylvania at any tine relevant to this case. The Court
concludes that Plaintiff has not net his burden of denonstrating
that this Court has personal jurisdiction over Rosman. |t

t herefore cannot hear the case as to Rosman.?

2. The Hospita

’Because this Court cannot hear the case agai nst Rosman, it
wi Il not consider Rosman's argunents agai nst venue in this
District.



The Hospital has noved to dism ss the Conplaint on
three grounds: failure to state a claim? inproper service, and
i nproper venue. Wth respect to its second clai med ground for
di sm ssal, inproper service, the Hospital, citing no | aw and
presenting no argunent, states that it is a corporation organi zed
under the laws of the State of New Jersey, that it was not
licensed to do business in this District and was not doing
busi ness here, that it is not subject to service of process
within the Eastern District of Pennsylvania, and that it has not
been properly served with process in this action. This appears
to be an argunent agai nst personal jurisdiction, although the
Hospital does not call it that and seens to have confused
personal jurisdiction with venue. In its Reply Brief, the
Hospital argues that there is “no basis for jurisdiction over
[it] pursuant to 28 U.S.C. § 1391 et seq.”

The Conpl ai nt provides no basis for personal

jurisdiction over the Hospital in this D strict; however,

®I'n support of its position that the Conplaint has failed to
state a claimagainst it, the Hospital states that, because none
of the co-defendants is or was an enpl oyee of the Hospital at the
time of the alleged incident, there is no basis set forth for a
cl aimagainst the Hospital. 1[It cites no law, nor does it nake
any further argunent on this point. The Conplaint alleges that
t he Hospital provided the contam nated blood with which Plaintiff
was transfused. Plaintiff could prove, consistent with the
all egations in the Conplaint, that the Hospital, acting through
its agents, provided the tainted blood. Plaintiff does not have
to name the agents as co-defendants in this suit in order to
state a clai magainst the Hospital.
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information provided by the Red Cross in its Response to the

ot her Defendants' Motions appears to provide such a basis. The
information is in the Red Cross's self-executing disclosure

(“Di sclosure”), which was attached to Plaintiff's Response to the
Motions, and in an affidavit fromElizabeth Guido, R N, an
admnistrator in its local Blood Services Donor Health Departnent
(“Affidavit”), which was attached to the Red Cross's Response.
The Affidavit indicates that the Red Cross's blood collection
efforts in eastern Pennsylvania and parts of New Jersey are
conbined in a “Penn-Jersey Regi on” whose offices are located in
Phi | adel phia. Nurse Quido states in her affidavit that the bl ood
given to Plaintiff was donated and tested in Philadel phia. If
the hospital gets blood donated and tested in Pennsylvania from
an organi zation with its local offices in Pennsylvania, that
woul d seemto provide sufficient mninmmcontacts for personal
jurisdiction. Plaintiff nmakes oblique reference to these facts
in arguing for jurisdiction over the Hospital. He asserts that
the Hospital “maintains ties within this jurisdiction every tine
it has dealings with the Red Cross.” (Pl.'s Resp. to Hospital's
Mt.) |If the Conplaint were repleaded so as to be conpatible
wth the information provided by the Red Cross, it appears that

the Court could exercise jurisdiction over the Hospital.

C. Venue



Plaintiff, the Hospital, and the Red Cross all argue as
to whether venue in this District is proper under 28 U.S.C. A 8
1391(a), which applies to actions in which jurisdiction is based
only on diversity.* The statute provides:
(a) Acivil action wherein the jurisdiction is
founded only on diversity of citizenship may, except as
ot herwi se provided by |aw, be brought only in (1) a
judicial district where any defendant resides, if al
defendants reside in the sane State, (2) a judicial
district in which a substantial part of the events or
om ssions giving rise to the claimoccurred, or a
substantial part of property that is the subject of the
action is situated, or (3) a judicial district in which
any defendant is subject to personal jurisdiction at
the tine the action is commenced, if there is no
district in which the action may ot herw se be brought.
28 U S.C.A 8 1391(a).
It should be noted that the Conplaint alleges no
specific basis for venue in this District. |In arguing against
di sm ssal for inproper venue, Plaintiff relies on facts presented
in the Red Cross's Disclosure and Affidavit. He does not,
however, seek to anend his Conplaint. In Oder to bring the case
agai nst the remaining Defendants in this District, Plaintiff
woul d have to make his Conplaint conpatible with the facts he
argues in support of it. Because those facts are now before the

Court, the Court will, in the interest of judicial econony,

“There is also another basis for this Court's jurisdiction
over the Red Cross, but Plaintiff did not chose to invoke it.
The federal charter of the Red Cross grants it “the power to sue
and be sued in courts of |aw and equity, State or Federal, within
the jurisdiction of the United States.” 36 U S . CA § 2 (West
1988).



di scuss whether they would provide a basis for venue in this

District against the Hospital and the Red Cross.

1. The Hospita

The Hospital argues that venue in this District is
inproper. Relying on the allegations of the Conplaint, the
Hospital states that none of the requirenments of 28 U S.C. A 8§
1391(a) is nmet for venue in this District; however, it does not
di scuss the facts of the Conplaint in light of the three bases
for venue under 28 U S.C. A 8 1391 or say why they do not satisfy

the statute. In other words, the legal analysis is m ssing.

2. The Red Cross

The Red Cross argues that venue in this District is
proper, at least as to it. Wile it takes no position as to
whet her venue is proper here for the other Defendants, the Red
Cross argues that all of the events concerning its alleged
liability in this law suit took place in this District. As
di scussed above, the Red Cross presents evidence that it
coll ected and tested the all egedly contam nated bl ood with which
Plaintiff was transfused in this District.

Plaintiff advances three argunents to justify bringing
the case in this District, one under each of the subsections of

1391(a). First, with regard to 1391(a)(1), Plaintiff argues that
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if that section is read together with 1391(c), this Court “has
appropriate jurisdiction to hear this matter.” (Pl.'s Responses
to Rosman's and Hospital's Mtions (unpagi nated).) Subsecti on
1391(a) (1) provides that an action founded only on diversity may
be brought in “a judicial district where any defendant resides,
if all defendants reside in the sane State.” Subsection 1391(c)
states that, for purposes of federal venue, a defendant
corporation “shall be deened to reside in any judicial district
in which it is subject to personal jurisdiction at the tine the
action is commenced.” Plaintiff's reasoning is that, on the
basis of the Red Cross's Sel f-Executing Di scovery (“Disclosure”),
which identifies the Red Cross Defendant as operating in the

“Penn-Jersey Region,” the Red Cross may be deened to reside in
Pennsyl vania, as well as in New Jersey, under subsection 1391(c).
(Pl."s Resp to Rosman's Mot., attachnment.) Therefore, under
1391(a), the case may be brought in the “judicial district where
any defendant resides [Eastern District of Pennsylvania]l”, “if
all defendants reside in the sane state [New Jersey].” Plaintiff
argues that the Red Cross “provides the necessary link to the
Eastern District of Pennsylvania.” (Pl.'s Responses to Rosman's
and Hospital's Mtions.)

Plaintiff cites no authority for this strained readi ng

of the subsection, and the Court is not convinced that it was

neant to be read in this manner, so that the judicial district in

11



whi ch one Defendant resides and in which venue is sought need not
be in the state in which the other Defendants reside. The nore
likely reading is that section 1391(a)(1l) was neant to apply to a
situation in which one state is divided in to several judicial
districts, with defendants residing in different districts. The
Commentary to the subsection in the United States Code Annotated
supports this interpretation. It states:

The first venue offering of the new subdi vision
(a), that contained in clause (1), is a district where
any defendant resides, but with the proviso that when
there are several defendants, all of the defendants
must be shown to reside in the sane state. |f they do,
the district of residence of any one of them-- this of
course supposes that the state is anong those divided
into two or nore districts -- is a proper venue. .
| f they do not, however; if the defendants reside in
different states, the defendant's-residence venue

standard will not serve and the plaintiff will have to
turn to one of the other criteria, relying on clause
(2) or (3)

28 U S.C.A 8 1391, Comentary.

Second, Plaintiff argues that venue in this District is
proper under subsection 1391(a)(2), because a substantial part of
the events upon which the clainms were based occurred in this
District. If the Conplaint were anended so as to be conpati bl e
wth the Red Cross's evidence, it appears that venue would be
proper on that basis.

Third, to bring the case under subsection 1391(a)(3),
Plaintiff argues that, because at |east one Defendant, the Red

Cross, is subject to personal jurisdiction in this District, the

12



action may be brought here. However, Plaintiff concedes that the
second part of subsection (3), that “there is no district in

whi ch the action may otherwi se be brought,” is not satisfied. 28
US CA 8 1391(a)(3). He admts the action could have been
brought in the District of New Jersey.

It should be noted that, although it nentions personal

jurisdiction, subsection 1391(a)(3) relates only to proper venue.

It cannot confer personal jurisdiction. Vogel v. Tenneco QO

Co., 276 F. Supp. 1008, 1010 (D.C.D.C. 1967) (“Section 1391(c)
relates only to the proper placing of venue once jurisdiction has
been found; it cannot be used in itself as a basis for
jurisdiction.”). The House Comnmttee considering the venue
statute stated that, as to subsection (a)(3), the statute did not
provide a basis for personal jurisdiction. See H R Rep. 101-
734, 110th Cong., 1st Sess., at 23 (1990) (“If personal
jurisdiction cannot be brought in a single federal court, this
proposal does not create any new basis for personal jurisdiction.
I nstead two actions nust be brought in separate courts.”).

In sunmary, if Plaintiff were to anmend his Conpl ai nt,
he coul d make a pl ausi ble argunent that venue is proper in this
District under section 1391(a)(2). Based on evidence provided by
the Red Cross, a substantial part of the events upon which the

claine were based occurred here.

13



[11. CONCLUSI ON

The Court concludes that it has no jurisdiction over
Def endant Rosman. On the basis of the Conplaint, venue is not
proper in this District and the Conplaint will be dism ssed
W thout prejudice. If the Conplaint were properly pleaded, the
Court would likely have jurisdiction over the Hospital and venue
woul d likely be proper in this District under 28 U S.C. A 8§
1391(a)(2). In repleading this case, Plaintiff could file two
actions, one agai nst Defendant Rosman in New Jersey and one
agai nst the other Defendants in this District, or it could file a
single action against all three Defendants in New Jersey. It
appears to the Court that the latter course of action is the
better one. There are commopn facts and issues that wei gh agai nst
the pieceneal trying of this case. The Affidavit states that,
while the test used to screen for Hepatitis C had not been
approved at the tine of Plaintiff's transfusion, when the donor
who provided the blood for Plaintiff was tested subsequently, he
showed no Hepatitis C antibodies. |[|f, as this suggests, the
donor who supplied the units of blood transfused into Plaintiff
was not the source of Plaintiff's disease, that will affect the
clains against all of the Defendants, not just those against the
Red Cross.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK MADOTTO : ClVviL ACTI ON
Plaintiff
V.
GARY ROSMAN, M D., et al., : No. 98-3221
Def endant s :
ORDER
AND NOW this day of Decenber, 1998, upon

consi deration of the Mdtions to Dismss of Defendant Gary Rosman,
M D. (Doc. No. 5) and the Atlantic Cty Medical Center (Doc. No.
6), the Responses of Plaintiff Frank Madotto (Doc. No. 11 & 12)
and Defendant the Anerican Red Cross (Doc. No. 10), and all
subm ssions and replies thereto, it is HEREBY ORDERED that:

1. Said Mdotions are GRANTED; and

2. The Conplaint is D SM SSED W THOUT PREJUDI CE.

BY THE COURT.:

JOHN R PADOVA, J.



