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MEMORANDUM

Br oderi ck, J. Decenber 9, 1998

On April 16, 1998, Plaintiff Dennis Zaslow filed this
action in the Phil adel phia Minicipal Court, seeking to recover
nmedi cal benefits allegedly due himafter he treated Defendant
Lawrence Mles, a participant of the Defendant Teansters Health &
Wel fare Fund of Philadel phia & Vicinity (the “Fund”). On May 15,
1998, the Fund renoved the case to this Court on the ground that
Plaintiff’s claimagainst the Fund is preenpted by the Enpl oyee
Retirement | nconme Security Act, 29 U S . C 8§ 1132 (“ERI SA").
Presently before the Court is the Fund’'s notion to dism ss,
brought pursuant to Fed. R G v.P. 12(b)(6), or in the alternative,
for summary judgnent, brought pursuant to Fed. R Civ.P. 56. The
Fund further noves the Court to remand the remainder of this
action to State Court. Neither Plaintiff nor Defendant M| es has
responded to the Fund’s notion.

Because the Court will consider matters outside the

pl eadi ngs, Defendant’s notion wll be treated as one for sunmary



judgnent. See Fed.R Civ.P. 12(b). For the reasons which foll ow,
the Court will grant the Fund’s notion for sunmary judgnent and

will remand the remaining clains to State Court.

The record before the Court reveals the followi ng facts
concerni ngt which there are no genui ne issues:

In his Conplaint, Plaintiff Dr. Zaslow alleges that he
treated Defendant Lawence M| es between August 2, 1993 and
January 11, 1995, and that a bal ance for these services in the
amount of $1,425.00 is outstanding. According to the affidavit
of the Fund’s Administrator, WIlliamJ. Ei nhorn, Defendant
Lawrence Mles is a participant of the Teansters Health & Wl fare
Fund, a multienpl oyer enployee benefit plan established pursuant
to § 302(c)(5) of the Labor Managenent Rel ations Act and 88 3(1)
and (37) of the Enpl oyee Retirenent |Incone Security Act, 29
US C 8§ 1002(1) and (37). Plaintiff alleges that bills for Dr.
Zaslow s services to M. Mles were submtted to the Teansters
Health & Wel fare Fund, but paynent was denied. The Fund has a
procedure for appealing the denial of a claimfor benefits, which
M. Einhorn attaches to his affidavit, and this procedure has
been adopted by the Trustees as part of the Fund s basic docunent
pursuant to ERI SA § 503. However, according to M. Einhorn,
neither M. Mles nor his assignee, Dr. Zaslow, has initiated or
exhausted any of the adm nistrative appeal procedures set forth

in the Fund s plan.



Legal Standard

Rul e 56 of the Federal Rules of Civil Procedure
provides that a court shall grant summary judgnent "if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |aw"
Fed. R Cv.P. 56(c).

The law is clear that when a notion for summary
j udgnent under Rule 56 of the Federal Rules of Cvil Procedure is

properly made, the non-noving party cannot rest on the nere

al l egations of the pleadings. Celotex Corp. v. Catrett, 477 U.S.

317 (1986); Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986).

Rather, in order to defeat the notion for summary judgnent, the
non-noving party, by its own affidavits, or by depositions,
answers to interrogatories or admssions on file, as stated in
Fed.R Cv.P. 56(e), "nust set forth specific facts show ng that
there is a genuine issue for trial." The Court, in determning
whet her there is a genuine issue of material fact, draws al

i nferences in favor of the non-noving party. Country Floors v.

Partnership of Gepner and Ford, 930 F.2d 1056, 1061 (3rd Cr.

1991). However, “[t]he nere existence of a scintilla of

evi dence” in support of the non-novant’s position will not be



sufficient to defeat a notion for summary judgnent. Anderson,

477 U.S. at 252.

Under 8 1123(a)(1)(B) of ERI SA, the enforcenent
provi sion which creates a private cause of action, only
“participants” and “beneficiaries” have standing to bring a
lawsuit. 29 U . S.C. 8§ 1123(a)(1). Nunmerous Circuits have held
that a health care provider, as an assignee of an insured’' s

claim has standing to sue under ERISA. Cagle v. Bruner, 112

F.3d 1510, 1515 (11th G r. 1997)(hol ding that ERI SA does not

prevent derivative standi ng based upon assignnent); Lutheran Med.

v. Contractors Health Plan, 25 F.3d 616, 619 (8th G

1994) (ruling that assignnment of ERISA rights perm ssible because
“denying standing to health care providers as assignees of

beneficiaries may underm ne the goal of ERI SA’); Kennedy v.

Connecticut Gen. Life Insur., 924 F.2d 698, 700-01 (7th Gr.

1991) (sane); Hermann Hosp. v. MEBA Medical and Benefits Plan, 845

F.2d 1286, 1289 (5th Cr. 1988)(“Herman |”)(sane); Hernmann Hosp.

v. MEBA Medical and Benefits Plan, 959 F.2d 569 (5th CGr.

1992) (“Herman I1”); Msic v. Building Service Enployees Health &

Welfare Trust, 789 F.2d 1374, 1377-79 (9th Gr. 1986)(sane).

The Third Grcuit has held that a nonenunerated party
is not inits om right a beneficiary wth standing to sue.

Nort heast Dep’t ILGAJ v. Teansters Local Union No. 229, 746 F.2d

147 (3rd Cr. 1985). However, the Third Circuit has not directly

addressed the issue of whether a health care provider has
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derivative standing to sue under 8 1132(a)(1)(B) where the health
care provider is an assignee of an insured’ s claimunder an ERI SA
enpl oyee wel fare benefit plan. Nunmerous district courts in this
circuit, which have expressly considered the applicability of the
Third Crcuit’s | LGN decision, have held that health care

provi ders have standing to sue under 8 1132(a)(1)(B) where there
has been an assignnent of rights under the plan. Charter

Fai rmount Institute, Inc. v. Alta Health Strategies, 835 F. Supp

233, 239 (E.D.Pa. 1993); Northwest Inst. of Psychiatry, Inc. v.

Travelers Ins. Co., 1992 W. 236257 (E.D.Pa. 1992); Wnter Garden

Med. Ctr. v. Montrose Food Prods., 1991 W 124577 (E.D. Pa. 1991);
Bryn Maw Hosp. v. Coatesville Elec. Supply Co., 776 F.Supp. 181,

184 (E.D.Pa. 1991). This Court |ikew se holds that Dr. Zasl ow,
as an assignee of M. Mles’ clainms under the Teansters Health &
Wel fare Fund, has standing to sue under ERI SA, and that therefore

his state law clains are preenpted by ERI SA E.qg., Charter

Fai rnmount Institute, Inc., 835 F. Supp. at 239.

Courts have consistently held in ERI SA cases that a
Pl an partici pant nust exhaust internal Plan procedures before
seeking relief in court. "[A] federal court will not entertain
an ERISA [§ 1132(a)(1)(B)] claimunless the plaintiff has
exhausted the renmedi es avail abl e under the plan." Wl don v.

Kraft, 896 F.2d 793, 800 (3d Cir.1990). WIf v. National Shopman

Pensi on Fund, 728 F.2d 182, 185 (3d G r.1984). Likew se, the

assignee of a Plan participant nust exhaust avail able renedies

under the Plan before seeking relief in court.
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In the instant action, the Defendant Fund has subm tted
an affidavit from M. Ei nhorn, the Fund Adm nistrator, which
establishes that Dr. Zaslowis the assignee of M. Mles, who is
a Fund participant, and that neither M. Mles nor Dr. Zaslow has
initiated or exhausted the renedi es avail abl e under the Pl an.
Plaintiff has failed to cone forward with any evi dence what soever
that contradicts these facts. Therefore, the Court will grant
Def endant Teansters Health and Welfare Fund's notion for sunmary
judgnent and will enter judgnent in favor of the Fund and agai nst
Plaintiff Dr. Zasl ow.

Because no federal issues remain, Defendant’s notion to
remand Dr. Zaslow s remaining clains agai nst Defendants Law ence
Mles and Mary Mles wll be granted.

An appropriate O der foll ows.



IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

DR DENNI S ZASLOW CIVIL ACTI ON

V. NO. 98-2540

LAWRENCE M LES, MARY M LES,
TEAMSTERS HEALTH & WELFARE

|
|
|
|
}
FUND OF PHI LADELPH A & VICINITY |

ORDER
AND NOW this 9th day of Decenber, 1998; Defendant

Teansters Health & Wel fare Fund of Philadel phia & Vicinity having
filed a notion to dismss, or in the alternative notion for
summary judgnment; Defendants having also filed a notion to renmand
the remaining clains to state court; Plaintiff having failed to
respond to Defendant’s notions; for the reasons stated in the
Court’s acconpanyi ng Menorandum of this date;

| T 1S ORDERED: Defendant Teansters Health & Welfare
Fund of Phil adel phia & Vicinity’s notion for summary judgnment is
GRANTED;

| T 1S FURTHER ORDERED: Defendant’s notion to remand Dr.
Zasl ow s remai ni ng cl ai nrs agai nst Defendants Lawence M| es and

Mary Ml es is GRANTED.

RAYMOND J. BRODERI CK, J.



