IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEWS S. SMALL : CIVIL ACTI ON
V.

PROVI DENT LI FE AND ACCI DENT :
| NSURANCE COVPANY : NO 98-2934

VEMORANDUM AND ORDER

HUTTON, J. Decenber 3, 1998

Presently before the Court are Defendant Provident Life
and Accident Insurance Conpany’s Mdtion to Disnmss (Docket No. 2)
and Plaintiff Lewis Small’s Answer to Defendant’s Motion to Di sm ss

(Docket No. 4).

| . BACKGROUND

The Plaintiff alleges the followwng facts in his
conpl ai nt. Plaintiff, Lewis S Small, Esquire, purchased a
disability inconme insurance policy from Defendant Provident Life
and Acci dent | nsurance Conpany with an effective date of February
4, 1985. This policy provided for nonthly disability benefits of
$10,000.00 for life. Between February 4, 1985 and June 30, 1996,
Plaintiff paid premuns to Provident.

On June 30, 1996, Plaintiff suffered serious disability
injuries as a result of an autonobile accident. Due to this

accident, Plaintiff is functionally disabled and unable to perform
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his duties as a trial attorney. Follow ng the accident, in August
of 1996, Plaintiff submtted his claim for disability benefits
under the policy. On Septenber 29, 1996, Provident began payi ng
the Plaintiff disability benefits. However, on August 28, 1997,
Provi dent stopped paying the benefits. Provi dent di sconti nued
disability benefits based upon a nedical opinion that found
Plaintiff was able to performhis duties as a trial attorney.

On January 8, 1998, Plaintiff instituted an actionin the
Court of Common Pl eas of Philadel phia County against Provident.
Def endant renoved the action to federal court. Plaintiff’'s
conplaint alleged the followng: (1) a breach of contract claim
(Count I); (2) an intentional m srepresentation claim(Count [|1);
(3) a negligent msrepresentation claim (Count 111); (4) a claim
under 40 Pa. Cons. Stat. Ann. 8 472 (Count 1V); (5) an Unfair Trade
Practices and Consuner Protection Law claim (Count V); (6) an
Unfair Insurance Practices Act <claim (7) a claim under
Pennsyl vania’s bad faith statute (Count VII); and (8) a punitive
damages claim (Count VII1). Defendant now noves to di sm ss Counts

L, 1, 1v, v, Vi, and VIIT of Plaintiff’s conplaint.

1. MOTION TO DI SM SS STANDARD

Federal Rule of Civil Procedure 8(a) requires that a
plaintiff’s conplaint set forth “a short and pl ain statenent of the
claim showing that the pleader is entitled to relief.” Fed. R

Cv. P. 8(a)(2). Accordingly, the plaintiff does not have to “set
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out in detail the facts upon which he bases his claim” Conley v.
G bson, 355 U. S. 41, 47 (1957). In other words, the plaintiff need
only to “give the defendant fair notice of what the plaintiff's
claimis and the grounds upon which it rests.” 1d.

When considering a notion to dismss a conplaint for
failure to state a claim under Federal Rule of Civil Procedure
12(b)(6),* this Court nust “accept as true the facts alleged in the
conplaint and all reasonable inferences that can be drawn from

them” Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d G r.

1990). The Court will only dismss the conplaint if ““it is clear
that no relief could be granted under any set of facts that could

be proved consistent with the allegations.’” HJ. Inc. v.

Northwestern Bell Tel. Co., 492 U S. 229, 249-50 (1989) (quoting

Hi shon v. King & Spalding, 467 U.S. 69, 73 (1984)).

1. D SCUSSI ON

A. Fraud/ M srepresentation

1. Intentional M srepresentation (Count [1)

The Defendant argues that Count Il should be dism ssed

because the Plaintiff failed to plead fraud with specificity. Rule

YRrul e 12(b) (6) states as follows:

Every defense, in law or fact, to a claimfor relief in any pleading
. shall be asserted in the responsive pleading thereto if one is

requi red, except that the follow ng defenses nmay at the option of

t he pl eader be made by notion: . . . (6) failure to state a claim

upon which relief can be granted .

Fed. R Gv. P. 12(b)(6).



9(b) of the Federal Rules of Cvil Procedure provides that:

In all averments of fraud or mstake, the

ci rcunstances constituting fraud or m stake

shall be stated with particularity. Mal i ce,

i ntent, know edge, and ot her condition of mnd

of a person may be averred generally.
Fed. R Cv. P. 9(b).

The Third Crcuit has noted that in applying Rule 9(b),
“focusing exclusively onits ‘“particularity’ |anguage is too narrow
an approach and fails to take account of the general sinplicity and

flexibility contenplated by the rules.” Seville Indus. Mach. Corp.

V. Southnost Mach. Corp., 742 F.2d 786, 791 (3d CGr. 1984).

I nstead, the Third G rcuit explained that:

Rule 9(b) requires plaintiffs to plead wth
particularity the *“circunstances” of the
all eged fraud in order to place the defendants
on notice of the precise m sconduct wi th which
they are charged, and to safeguard defendants
agai nst spurious charges of immral and

f raudul ent behavi or. It is certainly true
that allegations of “date, place, or tinge”
fulfill these functions, but nothing in the

rule requires them Plaintiffs are free to
use alternative neans of injecting precision
and sone neasure of substantiation into their
al l egations of fraud.

|d.; see also In re Meridian Secs. Litig., 772 F. Supp. 223, 229

(E.D. Pa. 1991) (discussing specificity requirenents in fraud
clainm. Wth regard to clains of msrepresentation, the Third
Circuit has further explained that the conplaint need not describe
the precise words wused; it is sufficient if +the conplaint

“descri bes t he nat ur e and subj ect of t he al | eged



m srepresentation.” |d.
In Count Il of the Plaintiff’s conplaint, the Plaintiff
al | eges that:

31. By entering into, accepting
premuns and renewing the aforenentioned
policy, Provi dent confirmed I n its
representations of fact, opinion, intention
and/or law that it would nmake nonthly benefit
paynents of $10,000.00 per nonth for life in
the event of total disability as aforesaid.

32. Pr ovi dent has had no
intention of making nonthly $10,000.00 tota
disability paynents for life; nor did it at

any time ever intend to fully honor the
subj ect disability policy.

33. Provi dent fal sely,
deceitfully and fraudulently nade the above
menti oned m srepresentations of fact, opinion,
intention and/or law, including but not
limted to the m srepresentation that it woul d
pay Small a $10,000.00 per nonth disability
benefit for life should Small be unable to
perform the duties of his occupation as a
trial attorney.

Pl.”s Conmpl. 9 31-33.
Def endant subm ts that these all egati ons are not hi ng nore

than a breach of contract claim®“liberally sprinkled with operative

terns designed to invoke the common |aw tort of deceit.” In
support, Defendant relies on Abranson v. State Farm Ins., No.
ClV.A 92-7239, 1993 W 126413 (E.D. Pa. Apr. 16, 1993). In

Abranson, State Farmrefused to pay a cl ai mbecause it found that
the plaintiffs’” car was not a total |oss. See id. at *1. The

plaintiffs brought a fraud claimand all eged that:



Plaintiffs justifiably relied upon defendant’s

representation in the policy, in sales
presentations by defendant’s agents and/or in
public advertising that all clains would be

fairly and pronptly paid, which representations
were false when nade, and therefore, the
defendant’ s conduct constitutes the comon | aw
tort of deceit
Id. at *7. The Court found that the Abranmsons provi ded State Farm
with no factual information of the circunstances surrounding the
al l eged m srepresentations by State Farm agents or through public
advertising. See id. Thus, the court dism ssed the claimwthout
prej udi ce because the paragraphs pertinent to the deceit claimset
forth nmerely generalized allegations of fraud and deceit. See id.
In this case, however, the Court finds the allegations in
Plaintiff’s conpl ai nt sufficient under Rul e 9(b) and
di stinguishable from the allegations found in Abranson. The
allegations in Plaintiff’'s conplaint set forth sufficient factual
information surrounding the alleged m srepresentations. For
instance, Plaintiff’'s conplaint attaches the letter of Provident
agent M chael J. Eskra, who states the circunstances under which
Plaintiff could recover disability benefits. Plaintiff also
all eges that he relied on these statenents by Provi dent agents and
that Provident never had the intention of carrying themout. See
Pl.’s Conmpl. at 97 31-33. The Court concludes that these
al l egations give the Defendant sufficient notice of the exact

m sconduct with which they are charged and the person or persons

who allegedly acted inproperly. Accordingly, the Defendant’s
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nmotion i s denied.

2. Neqgligent Msrepresentation (Count 111)

Def endant also argues that Count |1l of Plaintiff’'s
conpl ai nt shoul d be di sm ssed under Rule 9(b). By its terns, Rule
9(b) applies only to avernents of fraud or m stake. See 5 Charles
A Wight & Arthur R MIler, Federal Practice & Procedure § 1297
(1990). Under Pennsylvania | aw, the courts clearly distinguishthe

torts of fraud and negligent m srepresentation. See Browne V.

Maxfield, 663 F. Supp. 1193, 1202-06 (E.D. Pa. 1987). “Because a
claimof negligent m srepresentation is distinct froma claim of
fraud under Pennsylvania law, Rule 9(b) does not apply to the

former according to its terns.” HCB Contractors v. Rouse &

Assocs., Inc., No. CIV.A 91-5350, 1992 W. 176142, at *6 (E. D. Pa.

July 13, 1992) . Hence, Plaintiff’s «claim of negligent

m srepresentati on cannot be dism ssed for |ack of specificity.

B. 40 Pa. Cons. Stat. Ann. 8§ 472 (Count |V)

Def endant argues that Count |V should be dismssed
because 40 Pa. Cons. Stat. Ann. 8 472 does not provide for a
private cause of action. Predictably, Plaintiff disagrees and
argues that a private cause of action does exist under this
statute. This statute provides:

No i nsurance conpany, association, or exchange,

or any nenber , of ficer, di rector, or
attorney-in-fact thereof, or any other person in
its behalf, shall issue, circulate, or use, or

cause or permt to be issued, circulated, or
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used, any witten or oral statenment or circular
m srepresenting the terns of any policy issued
or to be issued by such conpany, association, or
exchange, or nmake and estinmate, with intent to
deceive, of the future dividends payabl e under
any such policy.

40 Pa. Cons. Stat. Ann. 8 472 (West 1995). This Court finds that
no private cause of action exists under this statute.
The parties can cite to only one case that discusses any

potential liability under this statute. |In Hamlton v. Hartford

Accident & Indem Co., 425 F. Supp. 224 (E.D. Pa. 1977), the court

held there was an insufficient jurisdictional amount to give the
court diversity jurisdiction. See id. at 225. Mre inportantly,
in evaluating the jurisdictional amount, the plaintiff argued that
this statute creates a “statutory duty not to deceive its insured
and subjects the insurer to potential liability for punitive
damages.” 1d. The court held that 40 Pa. Cons. Stat. Ann. § 472
does not provide the basis for a claimby an insured for punitive
damages because no Pennsyl vani a case supports such a concl usion.
See id.

This Court finds that 40 Pa. Cons. Stat. Ann. 8§ 472 does
not provide for a private cause of action. While Hamlton
addressed only punitive damages, the Hamlton court’s analysis
applies with equal weight with respect to any potential liability
on the part of the insurer under this statute. Plaintiff cannot
cite, nor can this Court find, any case that supports a private

cause of action under this statute. Furthernore, this section of
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t he Pennsyl vani a Code regul ates t he conduct of insurance conpani es.
Any violation of this section is redressed by the Insurance
Comm ssioner, not private individuals. The common law tort of
fraud is available to private individuals who believe that their
i nsurance conpany violated this statute. Therefore, the Court

di sm sses Count IV of the Plaintiff’s conplaint.

C. Unfair Trade Practices and Consuner Protection Law (Count V)

Def endant argues that the only unlawful conduct all eged
in the conplaint under Plaintiff’s Unfair Trade Practices and
Consuner Protection Law (CPL) claimis the nere failure to pay
claims. The CPL provides that any person who purchases or |eases
goods or services for personal, famly, or household purposes and
suffers any loss of nobney or property as a result of the use of
unfair or deceptive acts or practices may bring a private actionto
recover danmmges. See 73 Pa. Cons. Stat. Ann. 8 209-9.2(a) (West
1995). Def endant contends that a failure to pay a claimis not
actionable m sfeasance required by the statute, but nerely
nonf easance, which is not cogni zabl e under the CPL

Def endant correctly states that the insurer’s refusal to
pay benefits to which the insured felt entitled is not actionable

under the CPL. See Parasco v. Pacifica Indem Co., 920 F. Supp.

647, 656 (E.D. Pa. 1996) (“The nere failure to pay a claim
however, is considered nonfeasance; and as such, it 1is not

actionabl e under the [CPL].”); MacFarland v. U S. Fidelity & Guar.
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Co., 818 F. Supp. 108, 111 (E.D. Pa. 1993) (“Failure to pay under
an insurance contract constitutes nonfeasance.”). Def endant ,
however, overlooks the conduct set forth in paragraph 50 of the
conplaint. |In paragraph 50, the Plaintiff alleges that:

The Provi dent engaged i n unfair and/ or deceptive

acts or practices pursuant to the Unfair
Practices Act by offering life-tinme disability

benefits to Small for a premum which the
Provi dent knew it would not pay based upon the
use or enploynent of biased, i nconpl et e,

inaccurate and/or false and m sleading sham

nmedi cal opinions procured by Provident for the

sol e purpose of denying coverage regardl ess of

disability frominjuries or sickness.
Pl.s Conmpl. at  50.

Thus, in this case, the Plaintiff has alleged nore than
nerely nonfeasance, albeit a little nore. As the Pennsylvania
Superior Court stated, nonfeasance is the “omtting to do, or not

doi ng sonet hing which ought to be done.” Raab v. Keystone Ins.

Co., 412 A 2d 638, 639 (Pa. Super. C. 1979). According to the
Plaintiff, Defendant acted affirmatively and in bad faith to
frustrate his claim for disability benefits by producing “sham
medi cal opinions.” I ndeed, the Defendant concedes that “the
plaintiff makes conclusory allegations that Provident’s denial is
part of an over-arching schene.” Def.’s Mem of Law in Support of
Mt. to Dismss at 19. Wil e Defendant states that these
al l egations are nothing nore than a breach of contract claim at
this early juncture, the Court finds that the all eged m sconduct in

the conplaint provides sufficient basis for the Plaintiff’s CPL
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claimto withstand a notion to dism ss.

D. Unfair Insurance Practices Act (Count VI)

Def endant argues that Count VI should be dismssed
because there is no private cause of action under the Unfair

| nsurance Practice Act. See Lonbardo v. State Farm Mit. Auto. Ins.

Co., 800 F. Supp. 208 (E.D. Pa. 1992). Plaintiff concedes that
there is no private cause of action under this Act. Therefore, the

Court dism sses Count VI of the Plaintiff’s conplaint.

E. Punitive Danages (Count VIII)

Def endant argues that Count WVIII of Plaintiff’s
conpl aint, which sinply states a claimfor punitive danages, should
be di sm ssed because there is no independent cause of action for
punitive damages. Clearly, punitive danages are not avail able

under all of Plaintiff’s clainmns. See Thorsen v. Iron & d ass Bank,

476 A.2d 928, 932 (Pa. Super. C. 1984) (noting that punitive
damages are not avail abl e under an action for breach of contract).
Therefore, the Court dism sses Count VIIl of Plaintiff’s conplaint.
However, the Court also grants the Plaintiff leave to file an
anmended conplaint within twenty (20) days of the date of this O der
to include a request for punitive danages under the appropriate
cl ai ns.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEWS S. SMALL : CIVIL ACTI ON
V.

PROVI DENT LI FE AND ACCI DENT :
| NSURANCE COVPANY : NO 98-2934

ORDER

AND NOW this 3rd day of Decenber, 1998, upon
consideration of the Defendant’s Mdtion to Dismss, |IT | S HEREBY
ORDERED that the Mdtion is GRANTED | N PART AND DENI ED I N PART.

| T 1S FURTHER ORDERED t hat :

(1) Counts IV, VI, and VIII of Plaintiff’s conplaint are
DI SM SSED; and

(2) Plaintiff has twenty (20) days fromthe date of this

Order to anend his conplaint to claimpunitive danages.

BY THE COURT:

HERBERT J. HUTTON, J.
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