IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSALI ND SM TH : CIVIL ACTI ON
V.

CREATI VE RESOURCES, INC. d/b/a

PSI SERVICES Il INC, TROY
HUGHES, AND JOHN DCES 1-10, :
J/ S/ : NO. 97-6749

MEMORANDUM

WALDVAN, J. Novenber 20, 1998

Plaintiff alleges that while enpl oyed as an
adm ni strative assistant by the defendant corporation she was
sexual |y harassed at work by defendant Hughes, a corporate
enpl oyee, and that her supervisor, Norma Romano, failed to take
appropriate action when plaintiff conplained to her. Plaintiff
all eges that M. Hughes nmade vul gar sexual remarks to her
i nappropriately touched her clothing on one occasion and her
buttocks on another. Plaintiff alleges that M. Hughes and M.
Romano at all pertinent tinmes were "agents and enpl oyees of
Def endant PSI 1" and "acting within the scope of their
authority.” Plaintiff alleges that she was then term nated on
April 18, 1996 in retaliation for conplaining about the sexual
harassment to which she had been subjected by M. Hughes.

In her anended conplaint, plaintiff asserts parallel

Title VIl and PHRA clains for sexual harassnent and retaliatory



di scharge.* She also asserts a claimfor assault and battery by
def endant Hughes which she all eges the defendant enpl oyer
"intended and aut hori zed."

Presently before the court are the notions of
def endants Creative Resources and Hughes to dismiss this action.?
Def endants argue that plaintiff’s clains are subject to binding
arbitration

Plaintiff’s enpl oynent contract includes a nmandatory

arbitration clause which provides:

! It appears that plaintiff’'s PHRA clainms may be
barred. The |ast alleged act of discrimnation occurred on Apri
18, 1996 when plaintiff was discharged. Plaintiff asserts that
she filed an adm nistrative conplaint with the EEOC and t he PHRC
on January 6, 1997, which was 263 days after her discharge. By
virtue of federal law, a plaintiff has 300 days in a deferral
state to file a conplaint wwth the EEOC to preserve her Title VII
clains. To preserve her PHRA renedi es, however, a plaintiff nust
show that within 180 days she filed with or the EECC transm tted
to the PHRC her conplaint. See Wodson v. Scott Paper Co., 109
F.3d 913, 925-26 (3d Gr.) (worksharing agreenent relevant only
to federal exhaustion requirenents but to preserve PHRA renedies
plaintiff nmust show adm nistrative conplaint was tinely fil ed
wth or received by PHRC within 180 days of alleged act of
di scrimnation), cert. denied, 118 S. . 299 (1997).

2 These are the only naned defendants. Nowhere in
t he body of her conplaint or her brief does plaintiff nmention any
"John Doe" defendant, |et al one describe or characterize any such

defendant. It is one thing to name a "John Doe" defendant whose
cul pabl e conduct is described and whose identity one reasonably
hopes to | earn through discovery. It is quite another thing

nerely to list "John Doe" defendants in a caption with no

al | egations describing themor the conduct for which the
plaintiff may seek to hold themliable. Plaintiff also provides
no information fromwhich the court can discern who or what
"J/IS/I1" may be. Perhaps this is a heretofore unencountered
abbreviation for jointly, severally and individually, but this is
necessarily speculation on the court’s part.
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SECTI ON TWELVE: ARBI TRATI ON

Any controversy or claimarising out of or
relating to Enpl oyee’s enpl oynent with PSI or the
termnation thereof shall be settled by arbitration in
the District of Colunbia in accordance with the | aws of
the District of Colunbia and the applicable rules of
the American Arbitration Association or such other
rules as are agreed upon by the parties to this
Agreenent. The parties agree to accept the arbitration
award as final and binding upon them and judgnent may
be entered upon that award in accordance with the
practice of any court having jurisdiction.

Plaintiff does not dispute that her clainms arise out of
and relate to her enploynent and term nation and are thus clearly
within the scope of the arbitration provision. Rather, she
argues that the agreenent is unconscionable and the arbitration
provi sion is unenforceable.?

State |l aw contract principles govern di sputes over

agreenents to arbitrate. See First Options of Chicago, Inc. v.

Kapl an, 514 U.S. 938, 944 (1995).% Consistent with the strong
policy in favor of arbitration, "any doubts concerning the scope

of arbitrable issues should be resolved in favor of arbitration."”

3 Plaintiff has not disputed the contention of
def endant Hughes that if the arbitration agreenent is valid, it
enconpasses the clains against him See Pritzker v. Merrill
Lynch, 7 F.3d 1110, 1121-22 (3d Cr. 1993) (agents and enpl oyees
of principal bound by valid arbitration agreenent are al so
covered thereby).

4 The parties agree that the | aw of Pennsyl vani a
applies to issues regarding the effect and validity of their
contract.



M tsubi shi Mtors Corp. v. Soler Chrysler-Plynmouth, Inc., 473

U S 614, 626 (1985).

Plaintiff argues that her enploynent contract is
unconsci onabl e because she had no “neani ngful choice” when she
signed it and it unreasonably favors the enployer. She asserts
that the enpl oyer had superior bargaining power, that she did not
read the entire contract, that she was not advised to consult
counsel and that the arbitration provision was inconspi cuous.

That plaintiff may not have read or understood the
agreenent does not render it invalid. Aliterate adult may not
avoid a contractual obligation on the ground she did not read or

understand the terns of the contract. Tose v. First Pennsyl vani a

Bank, N A , 648 F.2d 879, 900 (3d G r. 1981) ("lgnorance of the

contents of a docunent or failure to read before signing is no
defense to a contractual obligation under Pennsylvania | aw');

Si neone v. Sineone, 581 A 2d 162, 165 (Pa. 1990) (contracts

cannot be voi ded on ground that an unhappy party failed to read
or understand the terns "irrespective of whether the agreenents

enbodi ed reasonabl e or good bargains"); Thrasher v. Rothrock, 105

A 2d 600, 604 (Pa. 1954) (that contract was not read or was
signed in haste is not grounds for reformation or invalidation).
Creative Resources had no obligation to ensure plaintiff digested
the contract terms, consulted with counsel or had tinme to

del i berate or negotiate. An enployer nay offer a contract to a



prospective enpl oyee on a take-it or leave-it basis. See Seus v.

John Nuveen & Co., 146 F.3d 175, 183 (3d Cir. 1998).

There is nothing about the format of the contract which
woul d prevent an observant person from seeing and reading the
arbitration provision. The agreenent is only six pages |ong, the
print size of the arbitration provision is |arge enough to be

easily read and the arbitration provision is clearly identified

by a header in bold typeface. See, e.g., Trott v. Paciolla, 748
F. Supp. 305, 309 (E.D. Pa. 1990) (upholding arbitration term
witten in reasonably sized print and identified by caption in
bold letters).

| nequal ity of bargai ning power does not render a

contract or contract term unenforceabl e. See Great Western

Mortg. Corp. v. Peacock, 110 F.3d 222, 229 (3d Gr.), cert.

denied, 118 S. C. 299 (1997); Wtner v. Exxon Corp., 434 A 2d

1222, 1228 (Pa. 1981). Even an adhesionary contract termis
enforceable unless it is "so one-sided as to be oppressive."

Seus, 146 F.3d at 184. See also Koval v. Liberty Mut. Ins. Co.,

531 A 2d 487, 491 (Pa. Super. 1987) (term enforceable unless it
"unreasonably favors the other party to the contract"). An
arbitration termdoes not favor one party over the other since it
does not prevent either party fromenforcing a substantive right

in a neutral forum Trott, 748 F. Supp. at 409. Plaintiff does



not suggest that she can not receive a fair adjudication in
arbitration

Plaintiff also argues that the entire contract shoul d
be voi ded because of the inclusion of Section Thirteen which
st at es:

SECTI ON THI RTEEN: PSI A PCLI Cl ES AND PRACTI CES
Not wi t hst andi ng any ot her provision of this
Agreenent, all references to PSI policies and practices
contai ned herein shall nean such policies and practices
as are in effect fromtinme to tine. As of the
effective date of any new policy or practice or any
amendnment to an existing policy or practice, this
Agreenent shall be inplenented and interpreted
accordingly.
Plaintiff contends this provision unconscionably granted the
enployer a right unilaterally to alter any termof the contract.
This extrene interpretation is not supported by the | anguage of
the contract as a whol e.

Section Thirteen provides only that certain policies
referenced in the agreenent may be nodified. Cearly, only those
policies referred to in the agreenent are covered by this
provi sion and the only such policies referred to are the
enployer’s "written personnel policies"” which have no bearing on
the arbitration provision. Mreover, the agreenent expressly
provides that: "Wenever the witten personnel policies are in
conflict with this Agreenent, this Agreement wll prevail."

Thus, no nodification which would conflict with the agreenent

woul d be effective. The agreenment provides that any nodification
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to the agreenent itself nust be in witing and signed by both
parties. Thus, the agreenent to arbitrate could not be
unilaterally nodified.

Further, it wll ordinarily benefit both parties to
permt the enployer to nodify general personnel policies wthout
requi ring the execution of a new agreenent to ensure conti nued
enpl oynent. Any changes in general personnel policies, of
course, may well benefit enpl oyees by, for exanple, encouraging
safe workpl ace practices, increasing eligibility for personal
| eave or pronoting civility and tolerance in the workpl ace.

Plaintiff finally argues that the arbitrati on agreenent
unfairly conpels her to pay arbitration expenses and to arbitrate
i n Washi ngton thereby "possibly forcing her to take vacation
time, unpaid | eave or even face term nation"” from her current
enpl oynent .

The parties’ agreenent is silent on the paynent of
arbitration costs. Wen an arbitration agreenent between an
enpl oyee and her enpl oyer does not specify who nust pay the costs

of arbitration, the enployer nust pay. See Cole v. Burns Int’]

Sec. Serv., 105 F.3d 1465, 1485 (D.C. Cr. 1997). Moreover, the

def endant enpl oyer has agreed to pay any arbitration costs.
There is no apparent reason why arbitration proceedi ngs
coul d not be concluded within a short span of time. Wshington

is not a distant |ocation. One can travel between Phil adel phia



and Washington in less than two hours by train at a cost of |ess
than the court filing fee. Mreover, court litigation al nost
invariably requires greater expenses and a greater comm tnent of
time than does arbitration. |Indeed, this is one reason why
arbitration of disputes is favored. In any event, defendants
have agreed to consent to arbitration in Philadelphia if that is
now plaintiff’s preference.

Plaintiff executed a valid agreenent to submt to fina
and binding arbitration any dispute or claimarising fromor
related to her enploynent. Al of her clains are thus within the
scope of the arbitration provision. In such circunstances, an
order of dismssal is appropriate. See Seus, 146 F.3d at 179.

Accordi ngly, defendants’ notions will be granted. An

appropriate order will be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSALI ND SM TH : CIVIL ACTI ON
V.

CREATI VE RESOURCES, INC. d/b/a

PSI SERVICES Il INC., TROY
HUGHES, AND JOHN DCES 1- 10, :
J/ S : NO. 97-6749
ORDER
AND NOW this day of Novenber, 1998, upon

consi deration of defendants’ Mtions to Dismss (docs. #16 &
#18), and plaintiff’s responses thereto, consistent with the

acconpanyi ng nenorandum | T IS HEREBY ORDERED t hat said Mdtions

are GRANTED and accordingly this action is DI SM SSED.

BY THE COURT:

JAY C. VWALDMAN, J.



