IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOLORES KAM NSKI |, : ClVIL ACTI ON
Pl ai ntiff, :
V.

CORESTATES FI NANCI AL CORP. ,
et al. :
Def endant s. : NO. 98- CV-1623

MEMORANDUM & ORDER

J.M KELLY, J. NOVEMBER , 1998

Presently before the Court are Defendants’ Mdtion to D smss
Plaintiff’s Conplaint or, in the Alternative, For a More Definite
Statenent and the Mtion to D sm ss Defendants’ Counterclai m of
Plaintiff, Del ores Kam nski (“Kam nski”). Defendants are
CoreStates Financial Corp.! and the fiduciaries of the CoreStates
Severance Plan and the BEST Enhancenent to the Pl an
(“CoreStates”).

Plaintiff filed a six count conplaint alleging: violations
of the Age Discrimnation and Enpl oynent Act, 29 U S. C. 8 621, et
seq. (1994)(“ADEA’); interference with the attai nment of benefits
in violation of the Enpl oyee Retirenment Income Security Act, id.
8§ 1140 (“ERISA’); and breach of a fiduciary duty under ERI SA id.
§ 1002(16) (A)(1). Plaintiff also seeks a declaratory judgnent

that the BEST Release is invalid to ADEA clains; to estop

'First Union Corporation is the successor to CoreStates
Fi nancial Corp. For clarity, the Court shall refer to the entity
t hat enpl oyed Kam nski, CoreStates.



Def endants from asserting a tineliness defense; and to estop

Def endants from asserting the rel ease as a defense. Kam nski
further wishes to serve as a class representative for all forner
CoreStates enployees simlarly injured. CoreStates filed a
Count ercl ai mseeking a return of Kam nski’s enhanced severance
benefits as a result of her breach of the Rel ease’ s prohibition
agai nst sui ng CoreStates.

CoreStates requests to have Kam nski’s Conpl ai nt di sm ssed
inits entirety for failing to plead fraud with the particularity
required by Fed. R CGv. P. 9(b). CoreStates also seeks to
dism ss Kamnski’'s ERISA clains as barred by a release. Even if
Kam nski’s ERI SA clains are not barred by a rel ease, CoreStates
urges that her 8 510 claimnust be dismssed as tinme barred and
her breach of fiduciary duty claimnust be dismssed as it fails
to state a claim CoreStates has noved to dism ss Kam nski’s
declaratory judgnent claimfor |ack of subject matter
jurisdiction. Finally, CoreStates requests to have Kam nski’s
estoppel clains dism ssed because she failed to return the
proceeds of her enhanced severance package and waited nore than
three years fromlearning of CoreStates’ fraud before filing this
action. Kam nski has noved to dism ss CoreStates’ Counterclaim
for failure to state a claim

FACTUAL BACKGROUND

The follow ng factual allegations, taken in the Iight nost



favorable to Kam nski, are derived fromthe Conplaint in this
matter and docunents attached as part of the Conplaint.

Pittsburgh v. West Penn Power Co., 147 F.3d 256, 259 (3d Grr.

1998). Kam nski was enployed by CoreStates from 1960 until June
30, 1995. She was then 53 years old. Kam nski was a Seni or
Col | ateral Technician in CoreStates’ conmercial |oan departnent
at the tinme her enploynent was term nated. Kam nski was i nforned
by a letter from Sharon Barnes-Hornick, CoreStates’ Staffing
Servi ces Manager, that her enploynent would be term nated on June
30, 1995. Kam nski also nmet with Ron Bacon and a Human Resources
representative on March 27, 1995, when she was told that her job
woul d be elimnated. Kaminski’'s term nation took place as part
of CoreStates’ BEST Program BEST is an acronym for “Building
Exceptional Service Together,” which CoreStates referred in its
termnation letter to Kam nski as a “conprehensive process
redesign project.” As part of the BEST Program Kam nski
received an additional sixty weeks of severance pay, contingent
upon her signing a “Rel ease and Wai ver of Cains” (“Release”).
The Rel ease provides that Kam ni ski rel eases and wai ves “any
clainms that | may have against CoreStates.” The Rel ease
specifically included any clains that Kam nski may have had under
the Anericans wth Disabilities Act, ERISA, Title VIl of the
Cvil R ghts Act of 1964, the Pennsyl vania Human Rel ati ons Act
and the New Jersey Law Against Discrimnation. The Release also
wai ved cl ai ns under “any other law or right created by statute or

court decision, of any nature whatsoever.” Finally, Kam nsKki
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acknow edged that by signing the rel ease, she was giving up her
“right to sue the conpany for any reason what soever,” unless
CoreStates failed to nake required paynents under its severance
pl an and the BEST enhancenents to its severance plan. It is
undi sputed that the Release is ineffective as an ADEA rel ease
under the O der Wrkers Benefits Protection Act, 29 U S.C. § 626
(“ONBPA”). Kam nski clainms that she was unaware until January
14, 1998, that the Release did not bar her from suing CoreStates
under the ADEA.

DI SCUSSI ON

Kam nski has not alleged fraud as a direct cause of action
inthis matter. It is, however, an essential elenment of her case
in two respects. First, in order to clear the hurdle of Kam nski
having waited for alnost three years to file her ADEA claim she
relies upon the alleged fraud of CoreStates to equitably toll the
300 day statute of limtations. Second, Kam nski argues that
because the Rel ease was fraudulent in its m sleading her as to
the status of her ADEA claim it is also not effective as to her
ERI SA cl ai ns.

“In all averments of fraud . . . , the circunstances
constituting fraud . . . nust be stated with particularity.”

Fed. R Cv. P. 9(b). Were fraud is plead as a defense, the
particularity requirenment of Rule 9(b) applies. EDC v.
Fireman’s Fund Ins. Co., 271 F. Supp. 689, 690 (S.D. Fla. 1967).

While fraud is injected into Kam nski’s Conplaint in anticipation

of responding to statute of [imtations and rel ease defenses, the
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Court believes that it is appropriate to require her to neet the
requirenents of Rule 9 at this stage of the litigation

Kam nski alleges that CoreStates intended to m sl ead her
regardi ng the extent of the rights that she woul d surrender by
claimng she had to sign the Rel ease, as witten, to receive the
BEST enhancenents to her severance package. Wile the Rel ease
purports to waive any claimthat Kam nski may have had, arising
under any statute, it fails to neet the requirenents of the OABPA
in order to serve as a valid ADEA rel ease. CoreStates’ fraud
therefore, as alleged by Kam niski, is that she was nmade to
bel i eve that by signing the BEST Rel ease, she was wai ving any
ADEA cl aimthat she m ght have.

Rule 9(b) requires a plaintiff alleging fraud to describe
the nature and the subject of a defendant’s m srepresentations.

Seville I ndus. NMach. Corp. v. Southnost Mach. Corp., 742 F.2d

786, 791 (3d Gr. 1984). Kam nski was introduced to the BEST

Rel ease in a letter from Sharon Barnes-Hornick and the
availability of the BEST enhancenents was reinforced in a neeting
with Ron Bacon. Utimtely, Kam nski was presented with the

Rel ease that she was required to sign in order to receive an
enhanced severance package. These facts are evident from

Kam nski’s Conplaint and are sufficient to fulfill Rule 9(b)’s
pur pose of placing Defendants on notice of the circunstances of
the all eged fraud and saf eguardi ng def endants agai nst spurious
charges of imoral and fraudul ent behavior. Id. O course, the

factual inquiry into when Kam nski knew or should have known t hat
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the BEST Rel ease did not foreclose her ADEA claimstill remains.
Kam nski argues that because the Rel ease was ineffective as
to her ADEA clains, it is also ineffective as to her ERI SA

claims. Kam nski relies upon Long v. Sears Roebuck & Co., 105

F.3d 1529 (3d G r. 1997), cert. denied, 118 S.C. 1033 (1998),

for this proposition. In Long, the plaintiff signed a rel ease of
ONBPA cl ai ns that |acked required disclosures. Sears, his fornmer
enpl oyer, argued that, under the common |aw, Long had ratified
the rel ease by not tendering back his severance benefits. The
Third Crcuit held that OABPA abrogated this comon | aw

requi renent as a condition precedent to Long’s suit. 1d. at
1539-40. Because the district court held that Long’ s ot her
clainms, including an ERISA claim could be inplicated by its
decision, the Third Grcuit reversed summary judgnent on those
other clains as well. 1d. at 1544,

Congress enacted the additional protections of OABPA in
derogation of the common |law. \While, as Kam nski argues, ERI SA
and ADEA are both intended to protect ol der workers, there are no
parallel release requirenents in ERISA. The Court wll not read
the OMBPA requirenents into the settlenent of Kam nski’s ERI SA
clains. In fact, the BEST Rel ease specifically rel eases ERI SA
clainms and Kam nski has cited to no ERI SA-rel ated fraud by
CoreStates. Wiile Kam nski has all eged sufficient fraud rel ated
to the Rel ease to support that she was deceived as to her ADEA
rights, there is no allegation of any simlar deception as to her

ERI SA rights. Kam nski has not shown any way in which the ADEA
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fraud woul d be material to her ERI SA waiver. Accordingly, the
Rel ease was effective as to Kam nski’s ERI SA cl ai ns.

As the parties agree that the BEST Release is ineffective as
a bar to Kam nski’s ADEA claim the declaratory judgnent claimis
nmoot and it shall be dism ssed fromthe Conplaint. The substance
of Kam nski’s estoppel clainms have already been addressed in this
Menorandum  The Court does believe that CoreStates has stated a
claimfor breach of the Rel ease.

CONCLUSI ON

Kam nski has adequately plead fraud, pursuant to Fed. R
Cv. P. 9(b), related to her ADEA claim therefore CoreStates’
Motion to Dismss or for a nore definite statenment as to the ADEA
claimis denied. Kam nski has not alleged any fraud related to
her ERI SA cl ains, therefore those clains are barred by the BEST
Rel ease and are dism ssed. The declaratory judgnment claimis
di sm ssed as noot. The Motion to Dismss the estoppel clains is
denied. Kamnski’s Mdtion to Dismss CoreStates’ Counterclaimis

deni ed.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOLORES KAM NSKI , : ClVIL ACTION
Pl aintiff,
V.

CORESTATES FI NANCI AL CORP.

et al.
Def endant s. : NO. 98- CV-1623
ORDER
AND NOW this day of Novenber, 1998, upon consideration

of Defendants’ Mtion to Dismss Plaintiff’s Conplaint or, in the
Alternative, for a More Definite Statenent, Plaintiff’s Mdtion to
Di sm ss Defendants’ Counterclaim and the various Responses,
Replies and Sur-replies thereto, it is ORDERED:

1. Defendants’ Mtion to Dismss is GRANTED I N PART.
Counts Il and Ill of Plaintiff’s Conplaint are DI SM SSED.

2. Defendants’ Modtion to Dismss Counts |, V and VI of
Plaintiff’'s Conplaint is DEN ED.

3. Count IV of Plaintiff’s Conplaint is DI SM SSED AS MOOT.

4. Def endants’ Motion for a More Definite Statenent is



DENI ED.



5. Plaintiff's Motion to Dism ss Defendants’ Counterclaimis

DENI ED.

BY THE COURT:

JAMES M@ RR KELLY, J.
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