IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD MANI ACI . CVIL ACTION
VS.

KENNETH S. APFEL, :
Comm ssi oner of Social Security : NO 97-1230

MEMORANDUM
DUBO S, J. Novenmber 12, 1998
| . | NTRODUCTI ON

Plaintiff, Richard Maniaci, brought this action under 42
US.C 8 405(g), appealing the denial of his claimfor
Suppl emental Security Inconme ("SSI") benefits by defendant,
Kenneth S. Apfel, Conmm ssioner of Social Security. Under 42
US. C 8§ 1383(c)(1)(B)(3) (1997), such decisions of the
Conmmi ssi oner covering SSI benefits are subject to judicial
revi ew.

Currently before the Court are the parties' Mtions for
Summary Judgnent. Magistrate Judge Arnold C. Rapoport, in a
Report and Recommendati on dated July 29, 1998, recomended t hat
defendant's Mdtion for Sunmary Judgnent be granted and t hat
plaintiff's Mdtion for Summary Judgnment be denied. For the
reasons set forth below, the Court will reject the Report and
Reconmendati on of Magi strate Judge Rapoport, deny defendant's
Motion for Summary Judgnment and deny plaintiff's Mtion for
Summary Judgnent. The decision of the Adm nistrative Law Judge

Hazel C. Strauss ("ALJ") will be vacated and the Court wll



remand the case for further devel opnment of the record.

1. FACTS

On Septenber 23, 1987, plaintiff, a fifty-seven year old
taxicab driver, was involved in the first of a series of
autonobil e accidents. Plaintiff was treated for orthopedic
injuries and psychiatric problens, but continued to operate a
taxicab. On January 16, 1991, plaintiff was involved in a second
aut onobi l e accident, resulting in nore severe orthopedic injuries
and several weeks of treatnent. On August 8, 1991, plaintiff was
involved in a third notor vehicle accident, aggravating injuries
suffered in the previous accidents. On May 29, 1992, plaintiff
was involved in his fourth autonobile accident, again sustaining
orthopedic injuries. Plaintiff sought treatnent at Phil adel phia
Anmbul atory Care after each accident. Additionally, on Septenber
11, 1992, plaintiff underwent successful quintuple arterial

bypass surgery.

I11. PROCEDURAL HI STORY

Plaintiff applied for SSI benefits on Cctober 6, 1992,
alleging disability since February 15, 1991 due to his heart
condition. This application was denied, and plaintiff did not
seek review of the decision. On June 24, 1993, plaintiff again

applied for SSI benefits, asserting benefits eligibility due to



his cardiac and orthopedic disorders. Again, he was deni ed
benefits. Plaintiff then requested and was granted an

adm ni strative hearing, which was held on June 21, 1995. Dr.
Brad Rot hkopf, an expert in cardiology, Dr. Mrris Rubin, a
vocational expert, and plaintiff testified at the hearing. R at
48. In an opinion dated Cctober 13, 1995, the ALJ denied
plaintiff's application for SSI benefits, finding that plaintiff
did not have an inpairnent severe enough to warrant the award of
benefits, and that plaintiff's conplaints of pain were not
credible. R at 28-29. The ALJ noted that plaintiff was injured
severely enough to prevent himfromreturning to his forner
position, but, based upon the testinony of the vocational expert,
she concluded that plaintiff could still performwork in a
position which did not entail heavy lifting, and which permtted
himto stand or remain seated when physically necessary. |d.

Plaintiff filed a tinmely request for review by the Appeals
Council. The request was deni ed on Decenber 20, 1996.

The instant action was filed on February 19, 1997. The
Comm ssi oner of Social Security, Kenneth Apfel ("Conm ssioner"),
was served with process on August 13, 1997. An answer was fil ed
on January 12, 1998.' On May 4, 1998 plaintiff filed a Mtion

for Summary Judgnment. The Conmi ssioner filed a Mdtion on May 19,

Y'In an order entered on Decenber 29, 1997, the Court
granted Defendant's uncontested Mdtion to Extend Tine to Respond
to Conpl aint.



1998. In his Mtion for Summary Judgnent, plaintiff clained that
the ALJ failed to develop the record adequately regarding
orthopedic inpairnents, and inproperly determ ned that
plaintiff's conplaints of pain were not credible, the cunul ative
effect of which was to deny hima full and fair hearing on the
merits of his claim In particular, plaintiff argued that an
adequat el y devel oped record woul d denonstrate that the severity
of his condition neets or is nedically equivalent to the

ort hopedi c inpairnent described at 20 C F. R Part 404, Subpart P,
Appendi x 1, section 1.05(C)("Listing 1.05(C").?2

The Court referred the matter to United States Magi strate
Judge Arnold C. Rapoport for a report and recommendati on pursuant
to 28 U S.C. section 636(b)(1)(B). Judge Rapoport issued a
Report and Recommendation on July 29, 1998.

Cting the nedical records provided by plaintiff's
physi ci ans, and the testinony of the nedical expert, a
cardi ol ogi st, at the adm nistrative hearing, Judge Rapoport found
that the record supported the AL)'s determ nation that
plaintiff's cardiac condition had inproved substantially since
hi s qui ntupl e by-pass surgery, and did not preclude plaintiff
fromperformng the exertional requirenents of |ight work.

Magi strate Judge's Report at 18. Thus Judge Rapoport concl uded

there was substantial evidence to support the ALJ's determ nation

2 See Section V, infra, for a discussion of Listing 1.05(C).
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that plaintiff's cardiac condition was not disabling. As to
plaintiff's orthopedic problens - neck and back pain, and |eft
foot drop - Judge Rapoport concluded there was substanti al

evi dence to support the ALJ's conclusion of "not disabled."
Specifically, the ALJ determ ned that, because plaintiff's foot
drop was correctable wth a nol ded ankl e-foot orthodic ("MFQO'),
it could not be the basis for a disability finding. He also
concl uded that, because there was no "significant |oss of notion
in the spine"” as required by Listing 1.05(C), plaintiff was not
entitled to benefits for his neck and back i npairnents.
Magi strate Judge's Report at 19. Concerning plaintiff's
conpl ai nts of pain, Judge Rapoport stated that inconsistencies in
plaintiff's testinmony supported the ALJ's finding that plaintiff
was not credible to the extent he clainmed he was incapabl e of
pursui ng gai nful enploynent. Magistrate Judge's Report at 21-22.
Based on the above anal ysis, Judge Rapoport recommended t hat
the Court grant defendant's Motion for Sunmary Judgnent and deny
plaintiff's Mdtion for Summary Judgnent. Plaintiff filed
(bj ections to the Magi strate Judge's Report and Recommendati on on
August 11, 1998. Plaintiff repeated his claimthat the ALJ nade
legal ly inperm ssible inferences and factual errors that
prevented the devel opment of an inpartial record. Specifically,
plaintiff argued that the following errors were nmade at the

adm nistrative hearing: the ALJ's determ nation that he did not



receive nedical attention after 1993 or 1994 was incorrect; the
ALJ's inference that plaintiff's conplaints of pain were not
credi bl e because he was treating his pain with non-prescription
medi cation was inproper; the ALJ refused to evaluate fairly the
status of Dr. John Pettineo, one of plaintiff's cardiol ogists;
and the ALJ's refusal to apply Listing 1.05(C) of the Code of
Federal Regulations to plaintiff's condition was legally
incorrect. bjections at 6. Plaintiff's principal argunent is
t hat Judge Rapoport erred in his recommendati on because the ALJ
did not adequately devel op and anal yze the record of plaintiff's

orthopedic condition. Qbjections at 9-10.

| V. STANDARD OF REVI EW

The Report and Recommendati on of Judge Rapoport are subject
to de novo review by the Court, as they address dispositive
issues. Fed.R Cv.P. 72(b). The Court reviews the decision of
the ALJ to determ ne whether it is supported by "substanti al
evidence."® 42 U S . C 8§ 405(g)(1997). In nmeking this

determ nati on, however, the Court must first be satisfied that

® The ALJ uses a five-step analysis to determ ne whether a
claimant is entitled to SSI benefits: (1) whether the claimant is
wor ki ng; (2) whether the inpairment significantly limts the
claimant's physical or nental ability to do basic work
activities; (3) whether the inpairnent matches or equals a listed
i mpai rment and thus warrants an award of benefits w thout further
anal ysis; (4) whether the claimnt can performhis past work; and
(5) whether the clainmnt can perform other substantial gainful

work in the national econony. 20 C.F.R § 416.920 (1997).
6



the plaintiff has had a full and fair hearing under the
regul ations of the Social Security Adm nistration and in

accordance with the beneficent purposes of the act. Echevarria

V. Secretary of Health and Human Services, 685 F.2d 751, 755 (2d

Cr. 1982)(citation omtted). See also, Ventura v. Shalala, 55

F.3d 900, 902 (3d Cir. 1995)(noting that due process requires
full and fair hearing).

The need to determne the fairness of plaintiff's hearing
stens fromits non-adversarial nature. The Social Security
Adm nistration is not represented at the hearing and the ALJ has
an affirmative duty to develop the record, even when, as here,

the claimant is represented by counsel. See Davis v. Sec'y of

Health and Hunan Services, No. 3:CV-93-1324, 1995 W. 351093 at *6

(MD. Pa. March 21, 1995). See also Ventura, 55 F.3d at 902, 904

(claimant represented by “lay representative;” court refers to

duty to develop the record). Cf. Perez v. Chater, 77 F.3d 41, 47

(2d Cir. 1996)(stating that whether claimnt is represented by
counsel does not affect ALJ's duty to develop the record, but

i nstead underscores the inportance of that duty). This duty
arises from Section 404. 1512, Chapter 20, of the Code of Federal
Regul ations, which mandates a review of the claimant's conplete
nmedi cal record before a determ nation of benefits eligibility is
made. See 20 C.F. R 88 404.1512(d)-(f)(1997)(di scussing duty to

conpl ete medi cal record where evidence before ALJ is insufficient



to make benefits determ nation).
Pursuant to these requirenents, "an adm nistrative |aw judge
must obtain an updated nedi cal opinion froma nedica
expert . . . [w hen no additional nedical evidence is received,
but in the opinion of the [ALJ] . . . the synptons, signs, and
| aboratory findings reported in the case record suggest a

j udgnent of equival ence nay be reasonable.” Todd v. Apfel, 8

F. Supp. 2d 747, 755 (WD. Tenn. 1998)(quoting SSR 96-6p, 1996 W
374180 (S.S. A), July 2, 1996)(internal quotation marks omtted).
See also, 20 CF.R 8 404.1512(b)(6)(discussing ability of ALJ to
seek expert nedical opinions regarding claimant's condition).
Where the record as it exists at the tinme of the admnistrative
hearing fairly raises the question of whether a claimant's
inpairnment is equivalent to a listing, a nedical expert should

eval uate it. Honeysucker v. Bowen, 649 F. Supp. 1155, 1158 (N. D

I11. 1986)(citing Jennings v. Heckler, 770 F.2d 747, 748 (8th

Cr. 1985)). Consequently, while plaintiff bears the burden of
proving that he is eligible for benefits, the ALJ has the duty to
ensure that the evidence is sufficient to make the benefits

determ nation. Hughes v. Apfel, 992 F. Supp. 243, 246 (WD.N.Y.

1997) .

V. ANALYSI S

Plaintiff's principal contention is that the ALJ failed to



devel op the evidence of his orthopedic condition which he

mai ntai ns neets the requirenents of Listing 1.05(C). Such a
finding at the third step of the five step analysis used by the
ALJ woul d warrant the award of the benefits at issue in this
case.*

Listing 1.05(C) requires that an SSI cl ai mant have a
vertebrogeni c di sorder which has persisted for at |east three
nmont hs despite prescribed therapy and is expected to |ast twelve
mont hs. The vertebrogenic disorder will be deened di sabling upon
repeated findings, see 20 CF.R Part 404, Subpt. P, App. 1, 8§
1.00B, of "[p]ain, nmuscle spasm and significant limtation of
nmotion in the spine," as well as "[a] ppropriate radicul ar
distribution of significant notor | oss wth nuscle weakness and

sensory and reflex loss." [d. 8 1.05(C). See also, Falco v.

Shalala, 27 F.3d 160, 162 (5th Cr. 1994)(describing requirenents

of Listing 1.05(C)); DeSinone v. Bowen, ClV.A No. 88-8818, 1989

W. 83619, at *3 (E.D.Pa. July 25, 1989)(sane). Caimng that a
fully devel oped record woul d denonstrate that his condition
mat ches or equals these requirenents, plaintiff asks the Court to
remand his claimfor a hearing before a new ALJ.

To determ ne whether remand is appropriate, the Court nust
exanm ne the record to deternmine if the ALJ net her obligation to

devel op the record adequately. See Smith v. Califano, 637 F.2d

“See Note 3, supra.



968, 970 (3d Gr. 1981)(noting district court's responsibility to
scrutinize the entire record and to reverse or remand if decision
is not supported by substantial evidence). The nedical record
before the ALJ contained the follow ng information regarding
plaintiff's orthopedic condition:

On Novenber 11, 1991, a magnetic resonance inmge study
("MRI") was reported by Dr. Steven E. Reznak as revealing disc
protrusions conprom sing the spinal canal, a herniation at L4-5,°
and abnormality at C4-5.%° R at 225-26.

An MRl obtained on June 11, 1992 was reported by Dr. Mark
Cooper of Phil adel phia Magnetic | magi ng as show ng prom nent disc
bul ges at C5-6, spurring,’ narrowi ng of the thecal sac,?® but no
cervical cord inpingenent. Encroachnent upon nerve roots exiting
the neural foram na® at the C5-6 |l evel was al so reported. R at
339.

An MRl obtained on April 6, 1993 and reported by Dr. Cynthia

MIler revealed small central disc protrusions at L4-5 and L5- Sl.

> The gap between the fourth and fifth vertebrae of the
| unbral spine (I ower back).

® The gap between the fourth and fifth vertebrae of the
cervical spine (upper back).

" Bony growths projecting fromthe vertebrae. Dorland' s
II'lustrated Medical Dictionary 1242 (26th ed. 1985).

8 The case enclosing the spinal colum. 1d. at 1354,

° Nerve openings in a particular area. 1d. at 517-18.
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R at 322. The study al so showed that plaintiff's degenerative
di sc di sease had worsened since the 1991 MRI. |d.

An el ectronyogram® and nultiple nerve conduction studies
conducted by Dr. Janes Bonner at the Saint Agnes Medical Center
on Decenber 8, 1993 confirned the worsening of plaintiff's
degenerative |unbar disc disease. R at 308-327. Dr. Bonner
made a di agnosi s of ischem ¢ neuropathy! with superinposed L5
radi cul opat hy, and opined that the disc di sease caused
i npi ngenent of the nerve controlling the back and foot at the L5
vertebrae in the I ower back. [d. According to Dr. Bonner, this
resulted in peroneal foot drop, a condition which results from
damage to the nerve connections to the foot and causes the foot
to drop straight to the ground when the leg is raised, naking
wal ki ng awkward. [d. To correct this problem a nolded ankl e-
foot orthotic ("MAFO') was prescribed for plaintiff. It holds
his foot in place, allowng himto walk nore easily but causing
di sconfort. R at 97-98. It is this device which the ALJ and
Judge Rapoport cited as evidence that plaintiff's foot drop was
correctabl e and thus not disabling.

1995 x-rays disclosed degenerative arthritis in the back and

A recording of the intrinsic electrical properties of
skeletal nuscle used to determne, inter alia, reflex |oss and

associ at ed neuronuscul ar dysfunction. 1d. at 427..

" Deficient blood flowto the nervous system [|d. at 681,
888.
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knees and | oss of disc height with bony growhs, reducing the
intervertebral opening in the cervical spine. R at 395-96. The
x-rays al so showed arthritic osteophytes! formng at the fourth,
fifth and sixth vertebrae in the cervical spine. 1d.

An exam nation conducted by Dr. John P. Sal vo of
Phi | adel phi a Ot hopaedi c Associ ates on January 16, 1995 reveal ed
a 50%1oss in range of notion in plaintiff's | ower back and a 25%
loss in range of notion in his upper back. R at 492.

In addition to his orthopedic injuries, plaintiff has a
history of cardiac illness. Although plaintiff has recovered
fromhis 1992 heart surgery, Dr. Salvo noted that the surgery
conplicated his recovery fromhis orthopedic injuries. R at
492.

Turning to plaintiff's Qbjections to the Report and
Recommendati on, the Court finds that plaintiff sought nedical
treatnent after 1994, contrary to the ALJ's determ nation. The
ALJ's determnation that plaintiff's conplaints of pain were not
credi bl e because plaintiff used only non-prescription drugs to
treat hinself was permssible. Simlarly, the ALJ's dism ssal of
the opinion of Dr. Pettineo was not inappropriate because the
record establishes that Dr. Pettineo exam ned plaintiff only
once. Moreover, the ALJ's decision to give Dr. Pettineo's

opi nion no weight is not of any particular significance because

2 Bony outgrowths. 1d. at 943.
12



plaintiff's primary claimis orthopedic in nature and Dr.
Pettineo evaluated only plaintiff's cardiac condition.

O nore significance is plaintiff's contention that there
was insufficient devel opnent of the record regarding his
ort hopedi c problens. As noted above, plaintiff submts that his

condition matches Listing 1.05(C), which requires, inter alia,

evidence of "[p]ain, nuscle spasm and significant limtation of
nmotion in the spine," as well as "[a] ppropriate radicul ar
distribution of significant notor | oss wth nuscle weakness and
sensory and reflex loss.” 20 CF.R Part 404, Subpt. P, App. 1
8§ 1.05(C). The evidence of his orthopedic condition presented at
the hearing does not support a determnation that his condition
mat ches Listing 1.05(C), but the Court concludes that it "fairly
rai ses the question of whether [plaintiff]'s inpairnment is
equivalent to [Listing 1.05(Q]," and thus the ALJ shoul d have
call ed an orthopedic expert to evaluate plaintiff's condition.

Honeysucker, 649 F. Supp. at 1158.

The ALJ did not receive any testinony froman orthopedi st on
the extent plaintiff's orthopedic injuries. The only nedical
testinony presented at the adm nistrative hearing was provided by
Dr. Rot hkopf, a cardiologist, who repeatedly limted his
testinmony to the plaintiff's heart condition. R at 101, 104,
105. Wen asked about plaintiff's orthopedic condition, Dr.

Rot hkopf gave only a general response wi thout specifically

13



testifying about plaintiff's orthopedic condition.® R at 102-
03.

The Court concludes that the evidence of plaintiff's
orthopedic injuries fairly raises the question of whether
plaintiff is disabled within the neaning of Listing 1.05(C). The
ALJ's failure to determ ne the extent of plaintiff's orthopedic
injuries was a failure to fulfill her duty to develop the record

under 20 C.F.R 8 404.1512(d)-(f). Honeysucker, 649 F. Supp. at

1158. Thus, the Court nust vacate the ALJ's decision to deny
benefits and remand the case for further devel opnent of the

record. **

3 When Dr. Rot hkopf was asked by the ALJ to describe an
aspect of plaintiff's orthopedic condition, he replied:

So the bottomline is but while the other
things [plaintiff's spinal injuries, as
opposed to his foot drop] you can quantitate
[sic] and say well, there is sone disk [sic]
protrusion, that doesn't give you nust [sic]
in the way of information about pain or

di sability because about 20 percent of so-
call ed normal people off the street, when you
ask themto have an MRl for a scientific
study have di sk protrusions and these are 20
percent of asynptonatic people. So that
sinply having a finding of disk protrusion or
di sk herniation doesn't really tell you the
synpt ons.

R at 102.

4 Because the Court finds that the ALJ did not neet her
regul atory obligation to develop a conplete record, the Court
need not reach plaintiff's other clains of factual and | egal
error.

14



The final matter for the Court to resolve is plaintiff's
request that his case be remanded to a different ALJ. As a
general matter, courts have held that whether a case is renmanded
to a different ALJ is a decision for the Conm ssioner to make.

See Travis v. Sullivan, 985 F.2d 919, 924 (7th Gr.

1993) (di scussing judicial reluctance to dictate procedures of
adm ni strative agencies). However, courts wll grant such a
request where it appears that the inpartiality of the ALJ is a

concern. See, e.q., Ventura, 55 F.3d at 904-05 (3d Cr.

1995) (remanding to different ALJ after previous proceedi ng was
not conducted inpartially).

In the case at bar, there is nothing in the record to
suggest that the ALJ was biased against plaintiff, or that the
ALJ was anything but inpartial. Thus, the Court concl udes that
remand to a different ALJ is unnecessary, and plaintiff's request

for such a remand i s deni ed.

VI. CONCLUSI ON

For the reasons stated above, the Court vacates the decision
of the ALJ, denies summary judgnent to both parties, and remands
the case for proceedings consistent with this Menorandum An

appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD MANI ACI . CVIL ACTION

VS.

KENNETH S. APFEL,

Comm ssi oner of Social Security : NO 97-1230

AND NOW to wit, this 12th day of Novenber, 1998, upon
consi deration of the Report and Recommendati on of Magi strate Judge
Arnold C Rapoport dated July 29, 1998, Plaintiff's Mtion for
Summary Judgnent, and Defendant's Mtion for Summary Judgnent, and
the record in this case, for the reasons set forth in the attached
Menorandum | T IS ORDERED as fol |l ows:

1. Plaintiff's Mdtion for Summary Judgnent i s DEN ED,

2. Defendant's Mtion for Summary Judgnent is DEN ED;

3. The decision of Admnistrative Law Judge Hazel C.
Strauss dated October 13, 1995 is VACATED and t he case i s REMANDED
for further devel opnment of the record consistent with the attached

Menmor andum
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BY THE COURT:

JAN E. DUBA S, J.
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