IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RAYMOND A. BRENNAN . CaVIL ACTION

V.

SPRI NGFI ELD TOMNSHI P, SGT. :
VAUGHAN, AND DET. DEVANEY : No. 97-5217

Ludwi g, J. Novenber 10, 1998

MEMORANDUM
Plaintiff Raynond A. Brennan noves for attorney’s fees of
$34, 125 and for expenses of $1,423.45, having prevailed in a § 1983
bench trial against the individual defendants, Sgt. Vaughan and

Det. Devaney.'

l.
Inacivil rights action, “the court, inits discretion,

may allow the prevailing party, other than the United States, a

1. Plaintiff prevailed on three liability issues: (1) whether
Sgt. Vaughan | acked probabl e cause to arrest plaintiff; (2) whether
Det. Devaney properly conpleted a post-arrest investigation; and
(3) whether plaintiff was unlawfully detai ned and i npri soned. He
was awarded damages in the anmpbunt of $10,000. A decision was
entered against plaintiff in favor of Springfield Township as to
muni ci pal liability. Decision at 22-23.

Plaintiff meets the threshold standard of “prevailing
party” for fee purposes. Hensley v. Eckerhart, 461 U S. 424, 433,
103 S. C. 1933, 1939, 76 L. Ed.2d 40 (1983)(standard net if party
“succeed[s] on any significant issues in the litigation which
achi eves sone of the benefit...sought in bringing suit”) (citation
omtted).




reasonable attorney’'s fee as part of the costs.” 42 US C 8§
1988(b). Here, defendants Sgt. Vaughan and Det. Devaney chal | enge
the hours clainmed, the hourly rate, and the alleged degree of
success. ?

In 1990, our Court of Appeals sunmarized the evidentiary
burdens in attorney fees cases:

The party seeking attorney’s fees has the burden to prove
that its request for attorney’'s fees is reasonable. To
neet its burden, the fee petitioner nust "submt evi dence
supporting the hours worked and rates clai ned."” Hensley
v. Eckerhart, 461 U S. 424, 433 (1983) . . . . In a
statutory fee case, the party opposing the fee award t hen
has the burden to challenge, by affidavit or brief wth
sufficient specificity togive fee applicants notice, the
reasonabl eness of the requested fee. Bell v. United
Princeton Properties, Inc., 884 F.2d 713 (3d Cir. 1989).
The district court cannot "decrease a fee award based on
factors not raised at all by the adverse party.” 1d. at
720; see Cunninghamv. Gty of McKeesport, 753 F.2d 262,
267 (3d Cir. 1985).

Rode v. Dellarciprete, 892 F.2d at 1177, 1183 (3d G r. 1990).

Whet her the requested rate is reasonable "is to be
cal cul ated according tothe prevailing market rates in the rel evant

community."” Rode, 892 F.2d at 1183, citing Blumv. Stenson, 465

U S. 886, 895-96 n. 11, 104 S. C. 1541, 1547 n. 11, 79 L. Ed. 2d 891
(1984). Considerationis to be givento the attorney’s experience
and skill conpared to that of other attorneys performng simlar

services in the sane community. ld., citing Student Public

| nt erest Research G oup (S.P.R 1.G) v. AT&T Bell Laboratories, 842

F.2d 1436, 1442 n.3 (3d Cir. 1988). Furthernore, “[t] he prevailing

2. The chal | enge concerning plaintiff's status as a prevailing
party is rejected. See note 1, supra. The degree of success is
di scussed in nore detail below. See infra at 10-11



party has the burden of establishing by way of satisfactory
evidence, ‘inadditionto[the] attorney’s own affidavits,’ that the

requested hourly rates neet this standard.” Washi ngton V.

Phi | adel phia Court of Conmmon Pleas, 89 F.3d 1031, 1035 (3d Gr.

1996) (citing Blum 454 U. S. at 895 n. 11, 104 S. C. at 1547
n.11)).

.

Plaintiff's fee claim included the services of three
attorneys - primary counsel and two associ ates - and contai ned an
item zation of dates worked, tinme spent, and work perforned. For
primary counsel’'s services prior to and followng trial, the
requested hourly rate is $250, plus a lunp sum of $7,500 for the
trial itself. For the associates, the requested hourly rate is
$180. PlI. app. at 1. In support of the $250 rate, primary counse
submtted only his own affidavit. Pl. app. exh. A There was no
proffer for the hourly rate of the two associ ates other than their
experi ence - both nenbers of the bar “in excess of 10 years.” 1d.

Def endants object to both the rates and quantity of
hours. According to defendants, “the rates charged by Defendants’
law firm are $100.00 per hour for a partner and $85.00 for an
associ ate....these rates are reasonabl e hourly rates.” Def. nem
at 8. Additionally, defendants’ position is that tinme clainmed by
plaintiff’s attorneys is not sufficiently docunented and is

“extrenely excessive and questionable.” 1d. Defendants attach a



“summary of unreasonabl e hours” specifying nunerous objections.?
Also offered to the sane effect is an affidavit of an attorney -
enpl oyed by defense counsel’s law firm- who, as in-house counsel
Wi th an insurance conpany, had reviewed bills for |egal services

from out si de counsel . Def. nmem exh. D.

A. Reasonabl e Hourly Rate

An attorney’'s fee petition unacconpanied by proper
affidavits is insufficient for an award of claimed rates.® See

S PRI.G, 842 F.2d at 1450 (the prinma facie burden to establish

a reasonabl e fee under the comunity narket rate rule requires “a
nunber of representative affidavits fromattorneys inthe comunity
who possess conparable qualifications and skill.”). This neans

nore than the novant attorney’s own affidavit. See, e.qg., Hall v.

Harl eysville I nsurance Co., 943 F. Supp. 536, 541 (E.D. Pa. 1996).

Because plaintiff’'s burden has not been net, the setting
of an appropriate rate becones a matter of broad discretion,

i ndependent of the asserted anobunt. See Washington, 89 F.3d at

1036-37 (citation omtted). “In doing so, the Court considers the

evi dence before it and may draw upon its personal know edge of the

3. Def endants object to $21,562.50 in fees in their chart of
“unr easonabl e hours.” Exh. C

4, This is true even though defendants’ evidence is not
particularly helpful. Defense counsel’s suggested hourly rate -
those its own firm charges - are not necessarily relevant or
representative. The lawfirmspecializes in defense andis | ocated
in a suburb - whereas plaintiff’s firmis inthe city. Plaintiff
attorneys risk winding up with no fee and having to advance and
t hen absorb costs.



facts and issues in the litigation.” Tobin v. The Haverford

School, 936 F. Supp. 284, 289 (E.D. Pa. 1996) (citing Bell v.
United Princeton Properties, Inc., 884 F.2d 713, 720 (3d Gr.

1989)). In addition, the skill, experience and reputation of the
attorneys, and the conplexity of the case and tasks perforned are

factors in deciding on a reasonable hourly fee. Becker v. Arco

Chenmical Co., No. 95-7191, 1998 WL. 420701 at * 7 (E.D. Pa. July

22, 1998)

Areviewof recent actions inthis district shows a range
of $150-$250 per hour for attorneys representing plaintiffs in
civil rights cases. Id. at * 6 (collecting cases). Her e,
according to his affidavit, plaintiff’s primary counsel has been
practicing |law since 1967 and, as an experienced trial |awer
speci alizes in police msconduct |itigation. Regarding the nature
of the practice, he notes that “cases involving allegations of
police m sconduct are highly contingent and the rate of recovery
for plaintiffs inthis areais substantially | ower than tort cases
in general.” PlI. app. exh. A

The def ense does not specifically object to the clains of
plaintiff’s counsel as to his experience and reputation.®> As to
t he el ements of counsel’s skill and the degree of conplexity of the

case, the arrest, detention, and inprisonnent issues were hotly

5. Defendants object that primary counsel is caught in a “double
bind,” in that he asserts his experience to justify a high rate,
but also clains nore tinme than woul d be needed by an experienced
| awyer. Def. mem at 8-9. Defendants al so object that sone of the
work perfornmed by the plaintiff’s three attorneys was duplicative,
and that there is no evidentiary basis at all for the two
associ ates’ rates. |d. at 10.



controverted and were factually somewhat novel.® Neverthel ess,
this was not a difficult case to present on plaintiff’s behalf.
After considering the rel evant factors inthe context of the entire
record, a general hourly rate of $200 for primary counsel and $125
for each of the two associates is deened to be reasonable. In
addition, primary counsel’s trial tinme rate shall be $250 per hour.

See infra at 10.

B. Nunber of Hours Expended

Next, the "nunber of hours reasonably expended" nust be
cal cul ated. Rode, 892 F.2d at 1183, citing Hensley, 461 U S. at
433. "Hours are not reasonably expended if they are excessive,
redundant, or otherw se unnecessary,” or not sufficiently
docunent ed. Moreover, those hours ‘spent |litigating clains on which
the party did not succeed and were distinct in all respects from
clains on which the party did succeed’” my be reduced. Id.

(citations omtted). Defendants object to the following itens:

8/ 14/ 97 | AHS' Filing conplaint .25 hours

Wiile it may not be econom cal for the nobst expensive

| awyer to performthe | east conplicated task, the tine clained to

6. Although defendants argue that the I egal issues in the action
were not conplex, def. mem at 10, their testinony and that of
their expert witness was sharply at odds with plaintiff’s theories
of the case and plaintiff’s expert. See Decision at 12-13.

7. Primary counsel - (AHS); associates - (JDS) and (JDN).
6



do so, fifteen mnutes, is not wunreasonable and the cost
differential anpbunts to $18.50 - using hourly rates of $200 and

$125. Defendants’ objection is overrul ed.

9/ 26/ 97 | AHS |Letter to defense counsel .10 hours
11/ 21/ 97 [ AHS | Correspondence with court .10 hours
12/ 24/ 97 | AHS | Correspondence wi th counsel .10 hours
1/5/98 AHS | Correspondence with court .10 hours
1/15/98 [ AHS | Correspondence with counsel .10 hours
1/ 28/ 98 |[AHS | Correspondence with counsel .10 hours

According to defendants, these charges - a total of .6
hours of correspondence with defense counsel and the court - are
insufficiently documented. Exh. C.® However, the petition is
speci fic enough to all ow a determ nati on whet her the hours cl ai ned
are reasonabl e for the work perforned - i.e., “sone fairly definite
information as to the hours devoted to various general activities.”
Rode, 892 F.2d at 1190. Here, plaintiff’'s fee petition neets this

bur den. ®

8. Def endants do not item ze these objections; rather, they
chall enge a total of “.6 hours” of correspondence generally. The
item zation above represent each of plaintiff’s requested itens
of correspondence, totaling .6 hours.

9. Defendants’ request for discovery and an evidentiary hearing
prior toaruling on plaintiff's fee petition will not be granted.
Def. mem at 2. They had an opportunity to contest each item and
a prolongation of this proceeding is unnecessary.

v



12/ 24/ 97 [AHS |Reply to defendants’ request for |1.0 hours
adm ssi ons

One hour is not an unreasonabl e anobunt of tinme to spend

on this task.

1/20/98 [JDS |Review of defense notions and 1.25 hours
request for a enl argenent of
time

These notions were to conpel discovery responses upon a
default, and to preclude the testinmony of plaintiff’s expert,
bel atedly retained and apparently not anticipated by defendant.
Def endants’ notion to conpel was granted, see order of Jan. 22,
1998, and the problens regarding the expert were resolved by
t el ephone conference with the court. G ven the dispute raised by

these notions, the tine clained is not unreasonabl e.

2/ 3/ 98 JDS | Research of law for response to |5 hours tota
and def endants’ notion for summary
2/ 4/ 98 j udgnent

Consi dering the unusual factual aspects of the issues -
including qualified immunity, probable cause to arrest, and the
questionability of continued detention - the hours clained for

| egal research are not unreasonabl e.



2/ 5/ 98- AHS | Revi ew of case | aw and 18 hours total
2/ 12/ 98 preparation of response to
notion for sunmmary judgnent

As an exercise in discretion, taking into account the

research work done by associ ate counsel, and the overal |l quality of

the work product, these hours wll be reduced by one-third, to
t wel ve.
2/ 19/ 98 | AHS | Response to defendants’ 3 hours

suppl enent al menmor andum of | aw

Three hours is not an excessive amount of time to reply
to a suppl enental nenorandum in support of a notion for summary

j udgnent .

2/ 26/ 98- AHS | Trial of case $7, 500
2/ 27/ 98

The trial lasted one and one-half days. Dividing the
$7,500 by primary counsel’s requested hourly rate of $250, “trial”
conpensati on would consune 30 hours. The actual tinme spent on
trial was approxi mately ei ght and one-half hours, including recess

peri ods. *°

Plaintiff’s request will be reduced to ten hours trial
time at $250 per hour or $2,500. This is in addition to trial

preparations, for which sixteen hours are clai ned.

10. The Cerk’s office m nute sheets state that trial occurred on
February 26, 1998 from1l0 a.m to 5 p.m; and February 27, 1998, 10
a.m to approximately 11:30 a.m

9



5/11/98- |JDN |Research in response to 5 hours total

5/ 13/ 98; def endants’ post-trial brief;
5/ 20/ 98 research'!
On an inportant liability issue that was not fully

devel oped until nearly the end of the trial, the parties were asked
to make post-trial argunent. The issue involved the nens rea
el ement of the crimes for which plaintiff was arrested and its
rel ationship to probabl e cause. |Inthese circunstances, five hours

of research was not duplicative or unreasonable.

5/11/98- | AHS [ Preparation of plaintiff’'s post- [19 hours
5/ 21/ 98 trial brief

Maki ng an all owance for the five hours of research and
considering the issue involved, these hours will be reduced to
t wel ve.

Inadditiontothese specific objections, defendants al so

argue that plaintiff’s counsel shoul d not be conpensated for hours

spent litigating unsuccessful issues. Def. mem at 11-12.
Plaintiff’s fee petition does not allocate - i.e., subtract - any
time spent on the clai magai nst Springfield Township. “It is well

established that ‘the court can reduce the hours clainmed by the
nunmber of hours “spent litigating clainms on whichthe party did not

succeed and that were ‘distinct in all respects from clains on

11. Plaintiff identified only three hours of post-trial brief
research from May 11, 1998 through May 13, 1998. The subject of
the two hours of research on May 20, 1998 was not specified.
Def endant s, however, apparently assumed that the research was al so
in response to defendants’ post-trial brief.

10



which the party did succeed.”’” Wshington, 89 F.3d at 1044

(quoting Rode, 892 F.2d at 1183) (affirmng district court’s
reduction of hours clai ned hours by 50%to account for plaintiff’s
prevailing on only one of two central issues).

The nunicipal liability claim on which plaintiff did not
prevail, was in many respects closely rel ated to the cl ai ns agai nst
the individual defendants. However, in sonme respects, it was
sufficiently distinct to entail a separate fee cal culation. As an
exerci se of discretion, the total nunber of hours clainmed wll be
reduced by fifteen per cent. This reduction wll not apply to the
two and one-half hours spent preparing the fee petition since by

that tine a decision had been entered for Springfield Townshi p.

[T

The "l odestar,"” whichis the reasonable hourly rate tines
t he reasonably necessary hours expended, "is presuned to be the
reasonable fee." Rode, 892 F.2d at 1183 (citation omtted).
Here, the | odestar, after the above adjustnents, is as foll ows:
Primary counsel
non-trial time: 70.7 X $200/ hr. = $14, 140
trial time: 10 hrs. X $250/ hr = $2,500
fee petition: 2.5 X $200/ hr = $500
Two associ ate counse

9.60 hrs. X $125/hr. = $1, 200

Total | odestar = $18, 340

11



A | odestar nmay be adjusted to conformw th the results
obtai ned. Rode, 892 F.2d at 1183. "The party seeki ng adj ust nent
has the burden of proving that an adjustnent is necessary."” |d.,

citing Cunni ngham v. MKeesport, 753 F.2d at 262 (3d Cr. 1985).

There is also a two-part analysis of the "results obtained":

First, did the plaintiff fail to prevail on clains that
were unrelated to the clains on which he succeeded?
Second, didthe plaintiff achieve alevel of success that
makes t he hours reasonably expended a sati sfactory basis
for making a fee award?

Hensl ey, 461 U.S. at 434, 103 S. C. at 1940. See also Northeast
Wnen's Center v. MMnagle, 889 F.2d 466, 476-77 (3d Cr. 1989).

As to plaintiff’s success, our Crcuit has expl ained:
"[When . . . alitigant prevails on only a subset of a group of
related clains, the fee award shoul d be reduced if and only if the
party did not receive full relief.” Bell, 884 F.2d at 725; West

VirginiaUniversity Hospitals, 898 F. 2d at 361. Mbreover, "[w] here

a plaintiff has obtained excellent results, his attorney should
recover a fully conpensatory fee." Hensley, 461 U S. at 435.

To the extent that plaintiff did not prevail as to his
cl ai s agai nst the Township, this | ack of success has al ready been
accounted for by reducing the hours wused in the |odestar
cal culation. A further dowward adj ustnent to the fee award i s not
warranted as plaintiff did obtain full conpensatory relief agai nst

t he i ndi vi dual defendants.

12



Def endant s obj ect generally to the requested costs as not
set forth with sufficient specificity, to the costs occasi oned by
the “dilatory tactic” of belatedly nam ng an expert to testify at
trial and by the failure to respond tinely to defendants’ di scovery
reguests. Def. mem at 14-15. Def endants also object to

plaintiff’'s request for reinbursenent of the fee charged by his

expert.
The specific costs submtted in plaintiff’'s application

are:

Filing of conplaint in District Court $150. 00
Deposition Transcripts $345. 45
Feder al Express $ 15.00

James McNesby (Expert Wt ness) $812. 00
Subpoenas $ 70.00

Phot ocopi es $ 31.00

Plaintiff’'s request for reinbursenent of the expert

witness fee is denied. As observed in West Virginia University

Hospitals, Inc. v. Casey, 499 U S. 83, 88, 111 S. C. 1138, 1141,

113 L. Ed.2d 68 (1991), such fees are not recoverable under 42
US C 8§ 1988; instead, 8 1988 “costs” refers to taxable costs

referred toin Fed. R Cv. P. 54(d) and enunerated in 28 U . S.C. §

13



1920. ' Aside from the expert fee, the balance of plaintiff’s
requested costs are recoverabl e under these provisions.

Def endants’ argunent that certain costs should be
rejected for |lack of specificity, def. nem at 14, is unpersuasive.

The costs are sufficiently docunented and are not unreasonabl e.

Ednmund V. Ludw g, J.

12. West Virginia University Hospitals was superseded in part in
1991 by statute providing that expressly that expert fees are
recoverabl e under 8§ 1988(b) in an action “to enforce a provision of
section 1981 or 198l1a.” § 1988(c) (West 1994 & Supp.); see Hi nes
v. Chrysler Corp., 971 F. Supp. 212, 215 (E.D. Pa. 1997). However,
because this action was brought under § 1983, Wst Virginia
Uni versity Hospitals remains controlling

14



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND A. BRENNAN : ClVIL ACTI ON
V.

SPRI NGFI ELD TOMNSHI P, SGT. :
VAUGHAN, AND DET. DEVANEY : No. 97-5217

ORDER
AND NOW this 10th day of Novenber, 1998, plaintiff’'s
Application for Attorney’'s Fees and Costs is granted in part and

denied in part.

Attorney's fees awarded - $18, 340. 00
Cost s - $ 611. 45

Edmund V. Ludw g, J.
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