IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED SHI PPI NG SERVS. THREE, |INC. ,: CIVIL ACTI ON
HACI | SMAI L KAPTANOGLU SHI P :
MANAGEMENT & TRADI NG CO., LTD. &
PACI FI C BUSI NESS CAPI TAL CORP.
V.

U S. EXPRESS LINES, LTD. ; NO. 98-950

MEMORANDUM and ORDER

Norma L. Shapiro, J. Novenber 5, 1998
Before this court is a notion of Defendant United Express
Lines, Ltd. (“USEL”) to vacate a maritine attachnent, dism ss the
conplaints, and direct the plaintiffs to arbitration. For the
reasons stated below, the notion is granted in part and denied in
part. The attachnment is vacated and United Shi pping Services
Three, Inc. (“USST”) and Haci |snail Kaptanoglu Ship Managenent &
Trading Co., Ltd. (“Haci”) are directed to arbitration. The

court will retain jurisdiction pending arbitration.

BACKGROUND

This maritine action arises fromthe alleged breach of
several charter parties. USEL contracted with Sunrise Maritine,

Inc. (“Sunrise”),! Trade Shi ppi ng and Managenent, S. A (“Trade

1 By order of Septenber 23, 1998, Sunrise has been
di sm ssed fromthis action.



Shi ppi ng”), 2 USST, and Haci. Each charter party required
arbitration of disputes and inposed a maritinme lien if USEL
failed to pay the required freight.

Sunrise brought this action against USEL for breach of its
charter party. Sunrise sought and was granted an attachnment of
USEL’ s property held by Sedgw ck of Pennsyl vania and Founder’s
Bank; Trade Shi pping, USST, and Haci intervened. The parties
agreed to vacating the Sedgwi ck attachnment.® Sunrise has filed a
praecipe for a wit to restore the attached funds to Founder’s
Bank, but the Founder’s Bank attachnment had not been vacated at
the time USEL filed this notion to vacate.

Founder’s Bank filed an interpl eader action agai nst USST and
Haci, who also clained the funds for breach of their charter
parties, and Pacific Business Capital Corporation (“PBCC'), a
secured creditor of USEL who clained a prior lien on the funds.

That action has been consolidated with this.*

Dl SCUSS| ON

St andard of Revi ew

VWhen a defendant noves to vacate a maritinme attachment, the

2 By order of Septenber 23, 1998, Trade Shi ppi ng was
di sm ssed fromthis action.

3 The attachnent was vacated by order of June 19, 1998.

4 The case was consolidated pursuant to an order of June
19, 1998.
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plaintiffs have the burden of proving “why the arrest or
attachnment should not be vacated or other relief granted
consistent with these rules.” Feb. R Cv. P. Supp. R E(4)(f).
The evidence nust be viewed in the |ight nost favorable to the

party whose property is attached.

1. The Maritinme Attachnment and Arbitration

Rul e B of the Supplenental Rules for Certain Admralty and
Maritinme Clainms states that a plaintiff may attach defendant’s
property within a district if the defendant is not within the
district. See FED. R CQGvVv. P. Supp. Rule B. The request nust
include “an affidavit signed by the plaintiff or the plaintiff’s
attorney that, to the best of the affiant’s knowl edge, or to the
best of affiant’s information and belief, the defendant cannot be
found within the district.” 1d. A defendant is “found within
the district” if it is subject to personal jurisdiction and

service of process in the district. See Wst of England Ship

Owmers Mut. Ins. Ass’n (Lux.) v. MAllister Bros., Inc., 829 F

Supp. 122, 123 (E.D. Pa. 1993).
When ordering the attachnent, this court m stakenly foll owed

Schi ff ahart sgesel | schaft Leonhardt & Co. v. A Bottacchi S. A

DeNavegaci on, 773 F.2d 1528 (11th G r. 1985)(“Bottacchi”).

Bottacchi held that even if Rule B does not apply because the

def endant could be found within the district, a district court
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m ght attach property under its general inherent admralty
powers. |d. at 1533. This court no | onger agrees; a maritine
attachnment of defendant’s property nust conply with Rule B

The Federal Rules of Civil Procedure state the rules,
i ncludi ng the Supplenental Rules, govern all suits in admralty.

FED. R CQv. P. Rule 1. The Supplenental Rules were drafted “to
preserve the ancient process of maritine attachnent that had been

known to courts of admralty for centuries.” Mryland Tuna Corp.

v. M5 BENARES, 429 F.2d 307, 321 (2nd Cir. 1970). Cases

involving maritine attachnents generally rely upon Rule B instead

of any inherent court power. See West of England Ship Owners,

829 F. Supp. at 123; Western Bulk Carriers (Austl.), Pty. Ltd. v.

P.S. Int’l, Ltd., 762 F. Supp. 1302 (S.D. Ohio 1991). The

Suppl enental Rules have limted the inherent powers of the court;
therefore, this court rejects Bottacchi, which has not been
adopted by any other circuit.

When Sunrise noved for a wit of attachnent, it did not
include the affidavit required by Rule B but relied upon
Bottacchi. Wile Plaintiffs may have been under the inpression
that USEL no | onger conducted business in this district, USEL
coul d have been found within this district at all tinmes during
the course of this action. USEL has its principal place of
busi ness in Paoli, PA, and continues to conduct business there.

(McGowan Aff. of Sept. 29, 1998). USEL is subject to personal



jurisdiction and service of process in this district. The

attachnment violates Rule B and is accordingly vacat ed.
Founder’ s Bank deposited the disputed funds with the court

when it filed the action in interpleader. The interpleader

action, Founder’'s Bank v. Sunrise Maritine, Inc. (No. 98-1645),

has not been resolved and the funds remain in the custody of the
court. USST and Haci agree with USEL that their charter parties
require arbitration. This court will retain jurisdiction until
the respective clains of USST and Haci have been arbitrated and
t hen address PBCC s cl ai m because PBCC has not agreed to

arbitration. See 9 U S.C A 8§ 8 (Supp. 1998).

[11. Priority of the O ains
| f either USST or Haci is awarded a maritinme lien, the
maritime lien will have priority over the security interest

perfected under UCC Article 9. The J. E. RUMBELL, 148 U S. 1

(1893); In Matter of Topgallant Lines, Inc. v. Anbassador

Factors, 154 B.R 368 (S.D. Ga. 1993); see also Western Bulk

Carriers (Aust.), Ltd. v. P.S 1Int’l, Inc., 164 B.R 616 (S. D

Ind. 1994); Charles HH Raley, Jr., Admralty Law Litigation's

WIid Card, 5 S.C Law 32, 34(1993); Ceorge A Rutherglen,

Admiralty and Bankruptcy Revisited: Effects of the Bankruptcy

Ref orm Act of 1978, 65 Tu.. L. Rev. 503, 504 (1991).

The Suprenme Court has addressed the issue of priority in a
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di fferent but anal ogous context involving a nortgage. See The

J.E. RUMBELL, 148 U. S. 1 (holding maritine lien has priority

over nortgage encunbering ship; superseded by statute applicable

to nortgages only). In The J.E. RUMBELL, the Suprene Court,

anal yzi ng case law involving the conflict between nortgages and
maritime liens, concluded that priorities derived fromstate
statutes are immterial in cases involving maritinme liens; “the
admralty courts of the United States, enforcing the |ien because
it is maritime inits nature, arising upon a maritinme contract,
must give it the rank to which it is entitled by the principles
of the maritinme and admralty law” 1d. at 19. The perfected UCC
security interest is here analogous to a nortgage because both
are land liens on property arising under state |law, The J.E
RUMBELL gui des the present action.

Maritinme |iens customarily have priority over other security

interests. Topgallant involved a maritine |lien created by

statute not charter party, but the decision is persuasive; it
considers the issue of priority generally and, relying on The

J.E. Runbell, concludes that maritine |iens have priority over

security interests. See Topgallant, 154 B.R at 376. Western

Bul k, follow ng Topgallant, stated that a maritine |ien arising

froma charter party had priority over a security interest. See

Western Bulk, 164 B.R at 618-19. This court finds these

deci si ons persuasive; PBCC offers no authority or argunent to the
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contrary. A maritinme lien will have priority.

CONCLUSI ON

The court will vacate the maritinme attachnent, but the
interplead funds will remain subject to the jurisdiction of the
court. Plaintiffs USST and Haci shall arbitrate their clains to
maritime liens. Any established maritine lien will have priority
over PBCC s security interest. Once the parties’ rights have
been adjudicated in arbitration, the court will try any remaining
i ssues.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED SHI PPI NG SERVS. THREE, |INC. ,: CIVIL ACTI ON
HACI | SMAI L KAPTANOGLU SHI P :

MANAGEMENT & TRADI NG CO., LTD. &

PACI FI C BUSI NESS CAPI TAL CORP.

V.
U S. EXPRESS LINES, LTD. ; NO. 98-950
ORDER

AND NOW this 5th day of Novenber, 1998, upon consideration
of defendant’s notion to vacate the maritinme attachment, dism ss
the conplaints, and direct the plaintiffs to arbitration and al
responses thereto, and after a hearing in which all parties were
heard, and in accordance with the attached Menorandum it is
her eby ORDERED t hat :

1. Defendant’s notion is GRANTED in part and DENI ED in
part.

2. The wit of maritinme attachment is vacat ed.

3. Uni ted Shi pping Services Three, Inc., Haci |snai
Kapt anogl u Shi p Managenment & Trading Co., Ltd., and U.S. Express
Lines, Ltd. shall submt their disputes to the Society of
Maritime Arbitrators for arbitration. |If the arbitration
proceedi ng cannot be concluded within six nonths of the date of
this order, the court will order arbitration el sewhere.

4. Pendi ng arbitration, the funds deposited by Founder’s
Bank will remain in the custody of the court.

5. The court retains jurisdiction, but the action is
pl aced in adm nistrative suspense pending arbitration.

Shapi ro, J.



