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PEDI ATRI C SERVI CES OF AMERI CA, : NO. 97-7257
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VEMORANDUM AND ORDER

BECHTLE, J. NOVEMBER , 1998

Presently before the court are plaintiff Ruth Wal dman's
(“Plaintiff”) unopposed Mdtion for Substitution of Her Personal
Representative Due to I nconpetency, defendant Pediatric Services
of Anerica's (“PSA’) Mdtion for Sunmary Judgnent, defendant
Fireman's Fund | nsurance Conpany's (“Fireman's Fund”) Modtion for
Summary Judgnment and Plaintiff's responses thereto. For the
reasons set forth below, the court will: (1) deny Plaintiff's
notion to substitute Harry and Nadi ne WAl dnan as parties due to
Plaintiff's inconpetency pursuant to Federal Rule of Cvil
Procedure 25; (2) allow the conplaint to be anmended to refl ect
Harry and Nadi ne WAl dman as suing on Plaintiff's behalf; (3)
grant PSA's notion for summary judgnent; and (4) grant in part

and deny in part Fireman's Fund's notion for sunmary judgnent.

BACKGROUND

This case arises out of Plaintiff's allegations that



PSA enpl oyees stole itens fromPlaintiff's home which were
covered under a homeowner's insurance policy issued by Fireman's
Fund. The facts, viewed in the light nost favorable to the non-
novi ng party, are as follows.

Plaintiff is a seventy-nine year old woman who has
suffered fromdenentia since prior to Septenber, 1995. (Pl.'s
Mot. for Substitution, Ex. A') She has poor short term nenory,
is unable to care for herself and is unable to nmake decisions in
her own best interests. 1d. Her son, Harry Wal dman, has power
of attorney for Plaintiff. (Pl.'s Resp. to Fireman's Fund's Mbt.
for Suimim J., Ex. B.) Harry Waldman's wi fe, Nadi ne Wal dman,
hol ds substitute power of attorney for Plaintiff. (Pl."s Resp.
to Fireman's Fund's Mot. for Summ J., Ex. C.)

Plaintiff holds a honmeowner's insurance policy issued
by Fireman's Fund, which covers the personal bel ongings in her
honme. (Fireman's Fund's Mot. for Summ J., Ex. F.) The
i nsurance policy contains a “Suit Against Us” provision which

reads: “No action can be brought unless the policy provisions

have been conplied with and the action is started within one year

after the date of loss.” 1d. (enphasis added).

I n Decenber, 1994, Harry Wal dman hired PSA to provide
twenty-four hour care for Plaintiff and her ailing husband at
their condomnium (H Wl dman Dep. at 16.) PSA's health care
services required the staff to reside in Plaintiff's condom ni um
on a full-time basis. (N Waldman Dep. at 45.) Plaintiff's
husband di ed on Septenber 1, 1995. (Conpl. § 8.)
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I n Septenber, 1995, Tina Andrews, a PSA nurse who
sonmetinmes provided care for Plaintiff, notified Nadi ne Wal dman
t hat ot her PSA enpl oyees were taking itens fromPlaintiff's
condom nium (N. Wal dman Dep. at 138.) Between Cctober 23 and
30, 1995, Plaintiff was noved to a long termcare conmunity.
(Conpl. ¥ 9.) During this tinme, PSA stopped caring for Plaintiff
and its enpl oyees ceased residing in her hone. However,
Plaintiff returned to her condom nium on Cctober 30, 1995 and PSA
resuned care for her until Novenber 6, 1995. (Conpl. § 10.) On
Novenber 6, 1995, Plaintiff noved back to the long termcare
community; this was the |ast day PSA provided services to
Plaintiff and resided in her hone. (N Waldman Dep. at 92.)

On Decenber 1, 1995, it came to Harry and Nadi ne
Wal dman''s (the “Wal dnans”) attention that soneone ot her than they
had access to Plaintiff's apartnent. [|d. at 105. The Wl dmans
found a deadbolt |ock was | ocked, although it was usually |eft
unl ocked. 1d. The Wal dmans called the police, but no charges
were filed agai nst anyone.

Bet ween Novenber 6, 1995 and June 6, 1996, although
Plaintiff's possessions remained inside the condom nium no one
resided there. Throughout this tine period, the Wl dmans
gradual ly noved Plaintiff's bel ongings fromher condom niumto
their home. (N Waldman Dep. at 124.) On June 6, 1996, the
condom nium was sold and all itens in the condom ni um were
renoved to the Wal dmans' hone.

I n Septenber or Cctober, 1995, Nadi ne Wal dman requested
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fromFireman's Fund a list of itens insured under Plaintiff's
homeowner's policy. (N Waldman Dep. at 180-81.) |In Decenber,
1995, Nadi ne Wal dman called Claire ODell, an insurance agent at
Fireman's Fund and notified her that “there was going to be a
claim” 1d. at 181-82. Caire O Dell responded by expressing
synpathy for Plaintiff's loss. 1d. 1In the neantine, the

Wal dmans began inventorying Plaintiff's possessions in order to
conpile a list of mssing itens for Fireman's Fund. On March 22,
1996, the Wal dmans hired an attorney who sent letters to
Plaintiff's friends and rel atives inquiring whether they had
taken or received any itens that belonged to Plaintiff. [d. at
148-51.

By Novenber, 1996, the Wal dmans had not submtted a
proof of loss claimto Fireman's Fund. In Novenber, 1996, Bruce
Clayton, a claiminvestigator for Fireman's Fund, nmet with Nadi ne
Wal dman about an unrelated claim At this neeting, Nadine
Wal dman again infornmed Fireman's Fund that she was going to
submt a claim but that she was not yet able to provide
Fireman's Fund with a conplete list of the mssing itens. On
Novenber 7, 1996, Bruce C ayton sent Harry Wal dman a letter which
read in part:

As you know, | nmet with [Nadi ne] Wal dman

yesterday to discuss these clains. | was

i nformed by [Nadi ne] Wal dman that there wll

be additional clains submtted to Fireman's

Fund. Unfortunately, [Nadine] Wal dman was

not in a position to provide ne with a |ist

of itens, because she had not yet conpleted

the list. It is ny understanding that the
addi tional itens have been m ssing since, at
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| east, Novenber of |ast year. Please provide

me with the list of additional itens as soon

as possi bl e.

(Pl."s resp. to Fireman's Fund's Mot. for Summ J., Ex. D.) By
January 17, 1997, the Wal dmans had still not submtted a list of
mssing itens to Fireman's Fund. Thus, on January 17, 1997,
Fireman's Fund sent another |etter denying any potential claim
due to the Waldmans' failure to bring suit on the policy within
one year of Plaintiff's date of loss. (Pl.'s Resp. to Fireman's
Fund's Mot. for Summ J., Ex. E.)

Nevert hel ess, the Wal dmans continued to inventory
Plaintiff's mssing itens and finally on May 29, 1997, they
submtted a claimto Fireman's Fund. (N. \Wal dnman Dep. at 184.)
In the sumer of 1997, Nadi ne Wal dman phoned Fireman's Fund to
check the status of Plaintiff's claim An agent of Fireman's
Fund responded that no record of such claimexisted and that she
should resubmt the claim [d. at 190. The cl ai mwas
resubmtted and on August 22, 1997, the claimwas denied a second
time, due to late reporting. (Fireman's Fund's Mdt. for Summ
J., EX. E.) The August 22, 1997 letter denying the claimnmade
reference to its letter of January 17, 1997. 1d.

On Novenber 28, 1997, Plaintiff brought suit against
PSA and Fireman's Fund. Plaintiff's Conplaint alleges counts of
negl i gence, conversion and breach of contract against PSA. The

Conpl ai nt al | eges counts of breach of contract, violation of the



Pennsyl vani a Unfair |nsurance Practices Act®, bad faith and
declaratory relief against Fireman's Fund. On June 4, 1998,
Fireman's Fund filed a notion for summary judgnent. On August 6,
1998, PSA filed a notion for sunmary judgnent which included the
argunent that the case be di sm ssed because Plaintiff |acked
capacity to sue. In addition to its Septenber 1, 1998 response
to PSA's notion, Plaintiff filed a separate notion seeking to
substitute Plaintiff's personal representatives, the Wal dnmans, as

plaintiffs in this action due to Plaintiff's inconpetency.

. Legal Standard for Sunmmary Judgnent

Summary judgnent shall be granted “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law.” Fed. R Cv. P.
56(c). Wiether a genuine issue of material fact is presented
will be determned by asking if “a reasonable jury could return a

verdict for the non-noving party.” Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986).
On a notion for summary judgnent, the non-noving party
has the burden to produce evidence to establish prima facie each

elenent of its claim Celotex Corp. v. Catrett, 477 U S. 317,

322-23 (1986). Such evidence and all justifiable inferences that

1 The court approved a stipulation withdrawing this count
on January 30, 1998.



can be drawn fromit are to be taken as true. Anderson, 477 U. S,
at 255. However, if the non-noving party fails to establish an
essential elenment of its claim the noving party is entitled to

judgnent as a matter of law. Celotex, 477 U S. at 322-23.

L1l DI SCUSSI ON

The court will initially address the issues surroundi ng
Plaintiff's capacity and the Wal dnans' ability to sue on
Plaintiff's behalf. Next, the court will address the | egal
standard for summary judgnent. Then the court will address PSA' s
notion for sunmary judgnent. Last, the court w |l address
Fireman's Fund's notion for summary judgnent.

A PSA's Motion for Summary Judgnent Based on

Plaintiff's Incapacity and Plaintiff's Motion to

Substitute the Wal dmans as Parties Due to
Plaintiff's | nconpetency

As Plaintiff's Conplaint currently stands, Ruth \Wal dman
is the only naned plaintiff. PSA's notion for summary judgnent
i ncl udes the argunent that Plaintiff |lacks the capacity to sue
and that therefore, the court should dismss this action.
Plaintiff's response is that the Wal dmans may represent her
interests as they have power of attorney for her. However, since
t he Conpl aint does not currently reflect the Wal dmans as suing on
behal f of Plaintiff's interests, Plaintiff noved pursuant to
Federal Rule of G vil Procedure 25(b) to substitute the Wil dmans
as parties due to Plaintiff's inconpetency. Rule 25(b) allows a

party's representative to be substituted for a party who “becones



i nconpetent” in the course of a lawsuit. Fed. R Gv. P. 25(hb).
In this case, Plaintiff's exhibit in support of its
notion to substitute the Wal dnmans as parties shows that Plaintiff
was i nconpetent prior to Septenber, 1995. (Pl.'s Mt. for
Substitution, Ex. A) In other words, she was already
i nconpetent at the tinme this action was comenced. Thus,
Plaintiff may not use Rule 25 to substitute the Wal dmans as
parties because she did not “becone” inconpetent during the
course of the lawsuit. Thus, the court will deny Plaintiff's
notion to substitute the WAl dmans as parties pursuant to Rule 25.
Nevert hel ess, the court will not dismss the action.
Federal Rule of G vil Procedure 17(c) grants the court power to

protect the interests of inconpetent persons. The rule reads in

part:

Whenever an . . . inconpetent person has a

representative, . . . the representative may

sue . . . on behalf of the . . . inconpetent

person. An . . . inconpetent person who does

not have a duly appointed representative may

sue . . . by a guardian ad litem The court
shall make such . . . order as it deens

broper for the protection of the .
i nconpet ent person.

F. R CGv. P. 17(c). Here, the Wal dmans have power of attorney
for Plaintiff. They have power to institute a | awsuit on her
behal f. The only defect is that the Conplaint does not reflect
t he Wal dmans as suing on behalf of Plaintiff's interests. 1In as
much as the parties agree that Plaintiff is inconpetent, the
court will exercise its discretion under Rule 17(c) and wil |l

all ow the Conplaint to be anended to reflect the named plaintiff
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as follows: RUTH WALDVAN, BY HER ATTORNEYS I N FACT, HARRY AND
NADI NE WALDVAN.  Consequently, PSA' s argunent that Plaintiff
| acks capacity to sue i s nooted.

B. Remai nder of PSA's Mdtion for Summary Judgnment

PSA's nmotion for summary judgnent is also based on (1)
Plaintiff's violation of the statute of limtations, and (2)
Plaintiff's failure to state a claimin its Count |l against PSA
for actions by its enpl oyees perforned outside the scope of their
enpl oyment. The court will address PSA's remai ning grounds for
summary judgnent.

1. Statute of Limtations
a. Applicable Limt is Two Years

I n Pennsylvania, an action for taking personal property
must be commenced within two years fromthe date which it
accrues.® 42 Pa. Con. Stat. Ann. § 5524(3). Pennsylvania
i nposes a four year limt on nost contract actions. 42 Pa. Con.
Stat. Ann. 8 5525. Plaintiff's Conplaint alleges negligence
(Count 1), conversion (Count I1) and breach of contract (Count
I11) counts against PSA. The court nust determ ne which statute

of limtations applies here. In Pennsylvania, “the nature of the

2 This is a diversity case involving substantive issues of
Pennsylvania |law. A federal court sitting in diversity is
required to follow the applicable state law. It is a settled
principle that “[f]ederal courts presiding over diversity cases
must gi ve decisions of state internedi ate appellate courts
"substantial weight in the absence of an indication that the
hi ghest state court would rule otherwise.'” Wnterberg v. CNA
Ins. Co., 868 F. Supp. 713 (E.D. Pa. 1994), aff'd, 72 F.3d 318
(3d Gir. 1995).




relief requested, rather than the form of the pleading,
determ nes which statute of limtations controls a particular

action.” Spack v. Apostolidis, 510 A 2d 352, 353 (Pa. Super. C

1986) .

Here, Plaintiff's Conplaint seeks damages stemmi ng from
thefts by PSA enployees. Plaintiff alleges that either PSA
benefitted by its enpl oyees' conversion of Plaintiff's property
(conversion count) or that PSA was negligent in failing to train
and supervise its enployees (negligence count). Even Plaintiff's
contract count is couched in terns of PSA's negligence in
training and supervising its enpl oyees. Such an action is nost
properly characterized as an action in tort, or nore

specifically, as an action for negligence or conversion. See,

e.d., Bednar v. Marino, 646 A 2d 573, 577 (Pa. Super. C. 1994)
(applying two year limt where appellant's actions were nore
appropriately characterized as actions in tort than in contract
or for an accounting). Thus, the court finds that Pennsylvania's
two year statute of limtations applies to all counts agai nst
PSA, including Plaintiff's breach of contract count.
b. Runni ng of the Statute of Limtations

“As a matter of general rule, a party asserting a cause
of action is under a duty to use all reasonable diligence to be
properly infornmed of the facts and circunstances upon which a
potential right of recovery is based and to institute suit within

the prescribed statutory period.” Pocono Int'l Raceway v. Pocono

Produce, 468 A.2d 468, 471 (Pa. 1983) (citations omtted). Thus,

10



the statute of limtations begins to run as soon as the right to
institute and maintain a suit arises; |lack of know edge, m stake
or m sunderstanding do not toll the running of the statute of
[limtations.” |d. (citations omtted). Under this general rule,
Plaintiff's cause of action arose when her itens were renoved
fromher honme. At |east by Septenber or Cctober, 1995, Nadine
Wal dman was aware of circunstances upon which a potential right
of recovery could be based. Tina Andrews, a PSA enpl oyee, told
Nadi ne Wl dman t hat PSA enpl oyees were renoving things from
Plaintiff's condom nium Under this general rule regarding the
statute of limtations, because Plaintiff's suit was not filed
until | ate Novenber, 1997, it is barred by Pennsylvania' s two
year limtation period.

“Once the prescribed statutory period has expired, the
party is barred frombringing suit unless it is established that
an exception to the general rule applies which acts to toll the
running of the statute.” 1d. |In the instant action, neither
Plaintiff's inconpetency nor the application of the discovery
rule operate to toll the statute of limtations.

(1) Effect of Plaintiff's Menta
| ncapacity

In Pennsylvania, a party's nmental incapacity does not
toll the statute of limtations. 42 Pa. Con. Stat. Ann. 8§ 5533;
see Walker v. Mummert, 146 A 2d 289, 291 (Pa. 1959) (hol ding that

plaintiff's mental incapacity did not toll statute of limtations

in personal injury action); Baily v. Lewis, 763 F. Supp. 802, 808
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(E.D. Pa. 1991) (“[Clourts applying Pennsylvania | aw have
consistently stated that the statute of limtations runs agai nst
persons under a disability, including one who is nentally
i nconpetent.”) (citations omtted). Thus, Plaintiff's
deteriorated nmental condition is insufficient to bring her within
the statute of limtations.
(2) Di scovery Rul e

In some circunstances, the discovery rule can operate

to toll the statute of limtations. The discovery rule “arises

fromthe inability of the injured, despite the exercise of due

diligence, to know of the injury or its cause.” Pocono Int']|
Raceway, 468 A 2d at 471. Courts applying Pennsylvania | aw apply
t he discovery rule to toll the statute of Iimtations only when a
party's injury is not readily discernable:

“‘[T]here are very few facts which diligence
cannot di scover, but there nust be sone
reason to awaken inquiry and direct diligence
in the channel in which it would be
successful." . . . Moreover, with respect to
know edge of a claim 'plaintiffs need not
know t hat they have a cause of action, or
that the injury was caused by another party's
wr ongful conduct, for once a plaintiff
possesses the salient facts concerning the
occurrence of his injury and who or what
caused it, he has the ability to investigate
and pursue his claim"'”

A. MD. v. Rosen, 621 A 2d 128, 131 (Pa. Super. 1993) (quoting

Baily, 763 F. Supp. at 806-07)).
Courts which apply the discovery rule to toll the
statute of imtations often point to facts which are latent in

nature. |In such cases, plaintiffs did not know, and coul d not
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know, the nature of their injuries or who caused themuntil sone
time after the actual injury occurred. See Baily, 763 F. Supp.
at 807 (listing types of cases where discovery rule applied); see

e.qg., Ayers v. Myrgan, 154 A 2d 788, 789-94 (Pa. 1959) (applying

di scovery rule to case where surgical sponge left in plaintiff's
abdonen was not discovered until plaintiff underwent tests for
abdom nal pain, nine years after sponge was |left inside

plaintiff); Smth v. Bell Telephone Co. of Pa., 153 A 2d 477,

481-82 (Pa. 1959) (applying discovery rule where defendant's

under ground tel ephone |ine conduit crushed and bl ocked

plaintiff's sewage pipe); Lewey v. H C Fricke Coke Co., 31 A
261 (Pa. 1895) (applying discovery rule in case involving renoval
of coal fromplaintiff's land via access fromdefendant's | and).
In such cases, the statute of [imtations begins to run fromthe
ti me when the cause of harm shoul d have been discovered. Smth,
153 A . 2d at 477.

On the other hand, courts which have found that the
di scovery rule does not apply to toll the statute of limtations
often point to facts indicating that a plaintiff was aware of
ci rcunst ances whi ch shoul d have caused himor her to investigate

a possible cause of action. See, e.qg., A MD., 621 A 2d at 131-

32 (declining to apply discovery rule in tort action against

t herapi st where plaintiff was aware of “salient facts regarding
her mstreatnent” in 1982, and thus her suit filed in 1985

agai nst therapist was barred by two year statute of |imtation);

Pocono International Raceway, 468 A 2d at 470-72 (hol ding that
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“cause of action was discoverable by the exercise of diligence in
the use of nmeans within reach of [plaintiff], and, as such, no
equi t abl e exception to the statutory limtation is warranted”).

Upon consi deration of the record in the instant action,
the court finds that the discovery rule cannot operate here to
toll the running of the statute of limtations. As early as
Sept enber or COctober, 1995, the Wal dmans were aware of salient
facts concerning Plaintiff's injury and who caused it. Tina
Andrews, a PSA enpl oyee, told Nadi ne Wal dnan that ot her PSA
enpl oyees were renoving things fromPlaintiff's condom ni um
Thi s shoul d have caused the Wal dnmans to investigate and pursue
any potential claimon Plaintiff's behalf within the prescribed
statutory period. Because the Waldmans failed to sue on
Plaintiff's behalf within two years after Septenber or Cctober,
1995, Plaintiff's clains against PSA are barred by the statute of
l[imtations. Thus, the court will grant PSA's notion for sunmary
j udgnent .

2. Plaintiff's Count I

Because the court finds that all Plaintiff's clains
agai nst PSA are barred by the statute of limtations, it is
unnecessary to address PSA' s final argunent for summary judgnment
-- that Plaintiff's conversion count (Count I1) pleaded agai nst
PSA shoul d be di sm ssed because PSA cannot be liable for acts its
enpl oyees comm tted outside the scope of their enploynent.
Nonet hel ess, the court briefly notes that it agrees wth PSA's

position. To be within the scope of enploynent, an enpl oyee's
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conduct must in sonme way be actuated by a purpose to serve the

master. Butler v. Flo-Ron Vending Co., 557 A .2d 730, 736 (Pa.

Super. 1989); Restatenent (Second) of Agency 8§ 228. Plaintiff
has failed to put forth any evidence that PSA authorized or
benefitted in any way fromits enpl oyees all eged conversion of
Plaintiff's itens.

C. Fireman's Fund's Mtion for Summary Judgment

1. Breach of Contract Count
Fireman's Fund's notion for summary judgnent is based
on only one ground -- that plaintiff's action against Fireman's
Fund is barred by the one year |imtation of suit provision in
the policy. Under Pennsylvania |law, a clause in an insurance
policy that sets tinme |imts upon the comencenent of suits to
recover on a policy is valid and wll be sustai ned. Genera

State Authority v. Planet Ins. Co., 346 A 2d 265, 267 (Pa. 1975).

If the time [imtation for commencenent of suit in the policy
states that it runs frominception of the | oss, such a provision
will also be upheld. 1d. at 268. Courts applying Pennsyl vani a
| aw have consistently refused to neasure tine I[imtations on a

policy fromthe date of discovery of the loss. See id.; Lardas

v. Underwiters Ins. Co., 231 A 2d 740, 742 (Pa. 1967); Toledo v.

State FarmFire and Cas. Co., 810 F. Supp. 156, 159 (E.D. Pa.

1992).
Here, Plaintiff's homeowner's policy was subject to a
one year |limt to commence a suit to recover on the policy. The

policy stated that such tine limt ran from*“the date of the
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| oss,” not discovery of the |loss. Thus, under Pennsylvania | aw,
Plaintiff's civil action, comrenced in Novenber, 1997 was wel |
out side one year fromthe date of loss. Plaintiff's action on
the insurance policy is thus barred, unless she can show t hat
Fireman's Fund waived its right to enforce the one year limt in
t he policy.

In certain circunstances, “a limtation of suit
provision will not be permtted to bar a delayed suit: 'a
provision of this nature may be extended or wai ved where the
actions of the insurer lead the insured to believe the
contractual limtation period will not be enforced.'” Schreiber

v. Pa. Lunberman's Mut. Ins., 444 A 2d 647, 649 (Pa. 1982)

(quoting CGeneral State Authority, 346 A 2d at 267 n.6). Courts

have hel d that insurance conpanies waived their limtation of
suit provisions where they have either deliberately msled the
insured to believe the provision wuld not be enforced or where
they deliberately delayed investigation of a claimuntil the

[imtation period had run. See Arlotte v. National Liberty Ins.

Co., 167 A 295 (Pa. 1933) (holding that action was not tine-
barred where insurer m srepresented terns of insured s policy);

Commpnweal th of Pennsylvania v. Transanerica Ins. Co., 341 A 2d

74, 76 (Pa. 1975) (holding that action not tine-barred where

i nsurer decided to deny claimin advance, but portrayed to
insured a bona fide investigation until after suit limtation in
policy expired).

Here, Fireman's Fund and its agents nade no
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comruni cations to the Wal dnmans suggesting they woul d not enforce
the one year limtation of suit provision in the policy. 1In
fact, Bruce Clayton, a claiminvestigator for Fireman's Fund,
sent M. Waldman a | etter on Novenber 7, 1996 stating that
Fireman's Fund believed the | oss had been sustained at the | atest
by Novenber, 1995, and that the Wal dmans shoul d submt proof of

| oss forns “as soon as possible.” (Pl.'s Resp. to Fireman's
Fund's Mot. for Summ J., Ex. D.) Plaintiff conplains that
Fireman's Fund never rem nded the Wal dnmans of the limtation of

suit clause in the policy. However, Fireman's Fund was under no

such duty. See Lardas, 231 A 2d at 741 (stating that one year
suit limtation is clear and unanbi guous). In addition, no
evi dence on the record suggests that Fireman's Fund did anyt hi ng
to purposefully delay its investigation of Plaintiff's claim
until the tinme limt for suit in the policy expired. |In fact,
Fireman's Fund sent a letter rejecting Plaintiff's potenti al
claimfor failure to neet the one year Iimt on suit before
Plaintiff ever submtted the claimto Fireman's Fund. (Pl."'s
Resp. to Fireman's Fund's Mdt. for Sunm J., Ex. E.) On these
facts, Plaintiff has failed to show conduct by Fireman's Fund
whi ch suggests that they waived the one year limtation of suit
policy provision.

Because Plaintiff has failed to show either that (1)
suit to recover on the policy was commenced within one year of
the loss or (2) Fireman's Fund effectively waived its right to

enforce its one year limtation of suit clause, the court finds

17



that Fireman's Fund is entitled to sunmary judgnent on
Plaintiff's Count IV alleging breach of contract by Fireman's
Fund.

2. Bad Faith/ Declaratory Relief Counts

Fireman's Fund's only ground for seeking sunmmary

j udgnent was based on the policy's one year “Suit Against Us”
provision. Wile the court agrees that such provision bars
Plaintiff frombringing suit on the policy, the court disagrees
t hat such provision bars all clains against Fireman's Fund.
Plaintiff has al so brought a claimagainst Fireman's Fund for bad
faith pursuant to 42 Pa. Con. Stat. Ann. 8 8371. (Conpl. Count
VI.) Courts applying Pennsylvania | aw have held that such a
claimis separate and distinct froma suit to recover on a

policy. See March v. Paradise Mut. Ins. Co., 646 A 2d 1254, 1256

(Pa. Super. 1994); Younis Bros. & Co. v. Cgna Wrldw de Ins.

Co., 899 F. Supp. 1385, 1396 (E.D. Pa. 1995); Mrgolies v. State

FarmFire and Cas. Co., 810 F. Supp. 637, 642 (E.D. Pa. 1992).

These courts have al so held that policy provisions limting
comrencenent of a suit are inapplicable to a bad faith claim

under section 8371. See March, 646 A.2d at 1256; Younis Bros.,

899 F. Supp. at 1396. Thus, Fireman's Fund is not entitled to
summary judgnent based on its argunent that its one year “Suit
Agai nst us” provision bars Plaintiff's bad faith clai mpursuant
to section 8371. Thus, the court wll deny Fireman's Fund's
notion for sunmary judgnment with respect to Counts VI and VII of

Plaintiff's Conplaint. However, Fireman's Fund nmay bring a
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subsequent notion for sunmary judgnent on such other grounds as

it believes is warranted.

| V. CONCLUSI ON

For the foregoing reasons, the court wll (1) deny
Plaintiff's notion to substitute the WAl dnans as parties pursuant
to Federal Rule of Civil Procedure 25; (2) order that the matter
be anended to reflect Plaintiff's nanme as “RUTH WALDVAN, BY HER
ATTORNEYS I N FACT, HARRY AND NADI NE WALDMAN; (3) grant PSA's
notion for sunmary judgnent; and (4) grant in part and deny in

part Fireman's Fund's notion for summary judgnent.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUTH WALDMVAN : ClVIL ACTI ON
V. :
PEDI ATRI C SERVI CES OF AMERI CA, NO. 97-7257

I NC. d/b/a PREM ER NURSE

STAFFI NG, | NC. and FI REMAN S
FUND | NSURANCE COMPANY d/ b/a THE
AMERI CAN | NSURANCE COVPANY

ORDER

AND NOW TO WT, this day of Novenber, 1998, upon
consideration of plaintiff Ruth Waldman's (“Plaintiff”) unopposed
Motion for Substitution of Her Personal Representative Due to
| nconpet ency, defendant Pediatric Services of Anerica' s (“PSA")
Motion for Summary Judgnment, defendant Fireman's Fund | nsurance
Conpany's (“Fireman's Fund”) Motion for Summary Judgnent and
Plaintiff's responses thereto, IT IS ORDERED t hat:

(1) Plaintiff's Mdtion for Substitution of Her
Personal Representative Due to I nconpetency is DEN ED

(2) the Cerk of Court is ORDERED to anend the caption
inthis civil action to reflect Plaintiff's name as foll ows:

RUTH WALDMAN, BY HER ATTORNEYS I N FACT, HARRY
AND NADI NE WAL DVAN;

(3) PSA s Motion for Summary Judgnent is GRANTED;
judgnent is entered in favor of defendant PSA and agai nst
Plaintiff; and

(4) Fireman's Fund's Motion for Summary Judgnent is



GRANTED I N PART and DENI ED I N PART; Count 1V agai nst defendant
Fireman's Fund is DISM SSED. Plaintiff's action nay conti nue
against Fireman's Fund with respect to Count VI and to Count VI
to the extent that it is based on Plaintiff's bad faith claim

pursuant to 42 Pa. Con. Stat. Ann. § 8371.

LOU S C. BECHTLE, J.



