IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAROCLYN W LYONS, : ClVIL ACTION
as Executrix for the Estate of :
John F. Lyons,

Plaintiff,

V.

ClITY OF PH LADELPH A, et al., :
Def endant s : NO. 98-2662

Newconer, J. Novenber , 1998
MEMORANDUM

Presently before the Court are the follow ng Mtions
and the responses thereto:

(1) Defendants City of Phil adel phia, Mary Rose Loney,
Lynn McDevitt, Bohdan Korzeni owski, Lawence Kelly, Mark
Liciadell o and John Doe City 1 through Ns Mdtion to Disn ss
Pursuant to F.R C. P. 12(b)(6) and 12(b)(2) (“Cty defendants’
Motion”); and

(2) The Motion to Disnmiss the Anended Conpl ai nt of
Plaintiff Pursuant to F.R C. P. 12(b)(6) of Defendants, Parkway
Cor poration, Parkway Garage, Inc., Ernest Roy and M chael Bassett
(“Parkway defendants’ Mbdtion”).

For the reasons that follow, the Cty defendants

Motion will be granted in part and denied in part, and the
Par kway defendants’ Motion will be denied.
A Backgr ound*

! The facts are taken fromplaintiff’s Anended
Conpl ai nt .



Plaintiff, the executrix of her |ate husband John F.
Lyons’ estate, brings the instant action against the Cty of
Phi | adel phia, various Cty enpl oyees, Parkway Corporation,
Par kway Garage, Inc., and Parkway enpl oyees for damages ari sing
froma fatal heart attack suffered by M. Lyons while in the taxi
hol ding | ot at the Phil adel phia International Airport. According
to plaintiff, M. Lyons, a cab driver, was standing next to his
taxi in the taxi holding lot on May 23, 1996 when he suffered a
heart attack and fell to the ground. Several other drivers
i medi ately cane to M. Lyons’ assistance. One ran to the
Par kway enpl oyees’ booth at the holding |ot and told defendant
M chael Bassett, a Parkway enpl oyee, to call for an anbul ance.
This occurred approximately at 2:28 p.m According to plaintiff,
however, nedics were not sumoned until between 2:45 p.m and
2:48 p.m and were not dispatched to the taxi holding | ot until
2:48 p.m The nedics arrived at 2:52 p.m, restored M. Lyon's
heartbeat, and transported himto a hospital. However, due to
t he prol onged deprivation of oxygen to his brain, M. Lyons died
on June 2, 1996 as a result of brain damage. Plaintiff alleges
that M. Lyons would have survived but for the delay in the
arrival of the nedics.

According to plaintiff, the Gty of Philadel phia, wth
t he exception of the airport, is serviced by a conprehensive 911
enmer gency commruni cations system whi ch can be accessed by any
ordinary tel ephone. The airport, however, is an enclave with its

own emergency conmuni cations system accessed by a 3111 energency
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nunber, which includes a comruni cati ons room manned twenty-four
hours per day, a dedicated fire engine conpany, and its own

nmedi cal response service. According to plaintiff, if defendant
Bassett had i nmmedi ately contacted the 3111 energency
comruni cati ons operator, an anbul ance woul d have reached M.
Lyons wi thin approxi mately four m nutes. However, as of My 23,
1996, Bassett, the holding | ot attendant, was equi pped only with
a wal ki e-tal kie which was not capabl e of accessing any energency
comruni cati on system Furthernore, seven other Parkway enpl oyees
had access to the sane comuni cati on channel; thus defendant
Bassett could not access the channel until it was clear.
Plaintiff further clains that it took five to seven mnutes for
anyone to answer defendant Bassett on the wal kie-talkie. There
is some di screpancy whet her, upon contacting the Parkway office
at the airport via his wal kie-tal kie, Bassett only stated that

t he assistance of a nmanager was needed at the holding lot, or
whet her he infornmed his manager, defendant Ernest Roy, to cal
airport police or rescue. |In any event, in response to Bassett’s
communi cati on, defendant Roy went to the holding | ot from another
| ocation in the airport. According to plaintiff, however, no

Par kway enpl oyee actually called energency services. Plaintiff
instead clains that the enmergency call which finally resulted in
the arrival of the nedics followed a circuitous route: a 911 cal
froma public phone booth to downtown Phil adel phia, a call from
downtown to airport police, a call fromairport police to the

ai rport communi cations center, a call for airport enmergency code
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by the comruni cations center, a call to airport first responders

fromthe code, and finally the responders’ arrival at the scene.
According to plaintiff, in 1992 the Phil adel phi a

I nternational Airport inplenmented a transportation plan which,

inter alia, required that all taxicabs wait in a holding I ot

bef ore being dispatched to the term nal to pick up passengers.
As of Decenber 24, 1993, the Gty and Parkway intended to install
ener gency tel ephone service at the taxi holding lot. However, on
May 1, 1994, after the City, through the Departnent of Aviation,
began to charge cab drivers a $1.50 fee for picking up passengers
at the airport, the cab drivers protested against this new policy
by boycotting the airport and holding a strike. M. Lyons was
apparently a vocal supporter of these protests. According to
plaintiff, on May 24, 1994, the City decided to reverse or
indefinitely defer the decision to install energency tel ephone
services in the taxi holding lot. Thus energency tel ephone
service was not installed in the taxi holding lot. Plaintiff
al so alleges that in May of 1994 a conmuni cati ons nmanager for the
City recomended installing a cell phone to tenporarily cover for
the need for energency tel ephone service, but that neither the
City nor Parkway installed a cell phone in the holding Iot.
Plaintiff brings the followi ng clains against the Gty
of Phil adel phia and its enployees: (1) a First Amendnent claim
under 42 U . S.C. § 1983 for retaliation against the taxi drivers,
including M. Lyons, for the exercise of their First Amendnent

rights to rally and protest, by w thhol ding energency tel ephone
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service fromthe taxi holding lot; (2) a Fourteenth Amendnent
equal protection claimunder 42 U S. C. § 1983 for intentional
di scrimnation against the taxi drivers on the basis of race
and/ or alienage by w thhol di ng energency tel ephone service from
the taxi holding ot while providing the sane service to every
other area of the airport; (3) a Title VI claimunder 42 U S.C. 8§
2000d for discrimnating against taxi drivers, who are allegedly
primarily ethnic mnorities, under a programor activity
receiving federal financial assistance; and (4) a state |law claim
for negligence for the Gty's alleged breach of its duty as a
| andl ord and as one in a special relationship wwth M. Lyons, to
design and construct a holding lot free of defect. Plaintiff
al so brings a state |aw cl ai mof negligence agai nst the Parkway
def endants on the grounds that M. Lyons, having paid $1.50 to
enter the holding Iot, was a business invitee, and that the
Par kway def endants breached their duty to himby failing to
provide for any neans of communication to quickly summon
energency nedi cal assistance, and failing to select and train
Par kway enpl oyees to respond appropriately to a nedi cal
energency. All defendants now nove to disnmiss plaintiff’s
Amended Conpl ai nt .
B. Motion to Dism ss Standard

Pursuant to Federal Rule of Cvil Procedure 12(b)(6), a
court should dismss a claimfor failure to state a cause of
action only if it appears to a certainty that no relief could be

granted under any set of facts which could be proved. H shon v.
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King & Spalding, 467 U S. 69, 73 (1984). Because granting such a

notion results in a determnation on the nerits at such an early
stage of a plaintiff's case, the district court "nust take al

the well pleaded allegations as true, construe the conplaint in
the |ight nost favorable to the plaintiff, and determ ne whet her,
under any reasonabl e readi ng of the pleadings, the plaintiff may

be entitled to relief." Colburn v. Upper Darby Township, 838

F.2d 663, 664-65 (3d Cr. 1988) (quoting Estate of Bailey by QGare

v. County of York, 768 F.2d 503, 506 (3d Gr. 1985)). 1In the

case of 8§ 1983 actions the Court has inposed the additional

pl eadi ng requirenent that the “conplaint contain a nodi cum of
factual specificity, identifying the particular conduct of
defendants that is alleged to have harned the plaintiffs.” 1d.

at 666 (quoting Ross v. Meagan, 638 F.2d 646, 650 (3d Gr.

1981)).
C. Di scussi on

1. Clains against City Defendants

a. Title Vi

The Gty defendants claimthat plaintiff cannot state a
claimagainst the Gty and its enployees under Title VI because
the City and its enployees do not conme under the scope of Title
VI. Under Title VI of the Cvil R ghts Act of 1964, “[n]o person
inthe United States shall, on the ground of race, color, or
national origin, be excluded fromparticipation in, be denied the
benefits of, or be subjected to discrimnation under any program

or activity receiving Federal financial assistance.” 42 U S.C. 8§
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2000d. Thus under Title VI, as under other anal ogous statutes,
“the recipient’s acceptance of the funds triggers coverage under

the nondi scrimnation provision." United States Dep't of Transp

v. Paralyzed Veterans of Am , 477 U S. 597, 605 (1986)

(discussing 8 504 of the Rehabilitation Act of 1973 and noting
that “Title VI is the congressional nodel for subsequently
enacted statutes prohibiting discrimnation in federally assisted
prograns or activities”). The Suprene Court has recogni zed that
private persons have an inplied right of action for nonetary

damages under Title VI. See Consolidated Rail Corp. v. Darrone,

465 U.S. 624, 630 & n.9 (1984).

In the instant case, plaintiff has pled that the Gty
received federal funding for the design, construction, and
operation of the airport. Thus, under the statute, if the Gty
recei ved federal funds for the airport, then the Cty is bound by
the antidiscrimnation provision of Title VI, and it may not
di scri m nate agai nst persons on the basis of race, color, or
national origin, in running the airport. Although plaintiff’s
al l egations of discrimnation based upon race or alienage are
sparse, and the factual pleadings appear to point toward
retaliatory conduct based upon the taxi drivers’ boycott and
strike rather than racially-notivated intentional discrimnation,
the Court finds that for purposes of the instant Mtion,

plaintiff has sufficiently stated a claimunder Title VI agai nst



the City.? The Court is unpersuaded by the cases cited by
defendants to support their argunent that the Cty cannot be held
liable under Title VI. |Instead, the Court finds that the
expanded definition of “programor activity” under 42 U. S.C. 8§
2000d-4a is easily broad enough to include the Cty of

Phi |l adel phia if indeed the City received federal funds for
bui | di ng and/ or operating the airport, particularly where by
statute, 52 Pa. Cons. Stat. Ann. 8§ 16257, plaintiff cannot sue
the airport or departnent of aviation as a separate entity

distinct fromthe Cty. See also Burks v. Gty of Philadel phia,

950 F. Supp. 678, 682 (E.D. Pa. 1997) (finding that the Gty
comes within the anmbit of Title VI's antidiscrimnation
provi sion).

However, the Court agrees with defendants that the
i ndi vi dual defendants are not properly naned defendants with
respect to plaintiff's Title VI claim A Title VI cause of
action nust be asserted against the entity receiving the federal

funds, and not against individuals. See Buchanan v. Gty of

Bolivar, 99 F.3d 1352, 1356 (6th Cr. 1996) (“Plaintiff's claim
al so fails because she asserts her claimagainst Lawson and
Weaver and not against the school, the entity allegedly receiving

the financial assistance.”). Accordingly, plaintiff's Title VI

2 On a notion for summary judgnent, plaintiff’s
al l egations of racially-notivated intentional discrimnation, in
the form of purposefully w thhol ding energency tel ephone service
fromthe taxi holding | ot because of the taxi drivers’ race or
al i enage, can be better tested.



claimis dismssed as to the individual Cty defendants but

remains as to the Cty.

b. § 1983 Equal Protection

The City defendants al so advance several argunents
attacking plaintiff’s claimfor violation of her constitutional
right to equal protection under 8 1983. Plaintiff’'s Amended
Conpl aint alleges that the Cty's decision to provide energency
tel ephone service to all areas of the airport except the taxi
hol ding ot was discrimnatory on the basis of race and/or
al i enage and denied M. Lyons equal protection of the law. To
bring a successful claimunder 42 U S.C. § 1983 for a denial of
equal protection, plaintiff nust prove the existence of

pur poseful discrimnation. Keenan v. City of Phil adel phia, 983

F.2d 459, 465 (3d Gr. 1992). He nust denonstrate that he
received different treatnent fromthat received by other
individuals simlarly situated. [d.

Def endants first argue that the applicable statute of
[imtations has run on plaintiff’s 8 1983 claim |In actions
under 42 U. S.C. § 1983, federal courts apply the state's statute

of limtations for personal injury. Saneric Corp. of Del aware,

Inc. v. Gty of Philadel phia, 142 F.2d 582, 599 (3d Cr. 1998).

Thus, because Pennsylvania's statute of Iimtations for personal
injury is two years, plaintiff's equal protection claimis
subject to a two-year statute of limtations. ld. A § 1983

cause of action accrues when the plaintiff knew or should have
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known of the injury upon which his action is based. [d.

Al though a statute of Iimtations argunent is not inappropriate
to a notion to dismss, as plaintiff baldly suggests,
nevertheless in this instance the Court finds that a

determ nation as to the statute of limtations cannot be nmade at
this juncture. Based upon the pleadings, and with no other

evi dence before it, the Court cannot determ ne when the plaintiff
knew or shoul d have known of the alleged discrimnatory decision
to w thhold energency tel ephone services fromthe taxi hol ding
lot. This issue is better reserved for a notion for summary

j udgnent .

Def endant next argues that plaintiff’s allegations fail
to state an equal protection claim |In her Amended Conpl aint,
plaintiff clains that in providing services, in this case,
enmer gency tel ephone services, the Cty discrimnated agai nst cab
drivers by treating themdifferently fromthe rest of the airport
popul ation in failing to provide energency tel ephone services to
the cab drivers while providing the same service to the rest of
the airport population. Plaintiff clainms that this distinction
cannot pass the rational basis test. |In the alternative,
plaintiff clains that protected racial mnorities conprise the
maj ority of the taxi driver population, that the decision to
provi de enmergency tel ephone services to the rest of the airport
popul ati on except for the cab drivers was based upon
i nperm ssi ble racial notivations, as well as retaliatory

nmotivations, and that therefore the different treatnent in this
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case cannot pass the strict scrutiny test. Again, despite the
sparseness of plaintiff’'s allegations with respect to intentional
racial discrimnation, the Court finds that for purposes of the
instant Motion plaintiff’'s pleadings are sufficient to wthstand
dismssal in that if proven true, they would sufficiently nake
out a claimfor the denial of equal protection. As stated
before, such allegations of intentional racial discrimnation
will be better tested on a summary judgnment notion

Li kew se, with respect to defendant’s argunent that
plaintiff, as a nenber of an unprotected class, |acks standing to
bring this suit, the Court finds that defendants’ argunents are
nore appropriately addressed in a sunmary judgnment notion. In

Sullivan v. Little Hunting Park, Inc., 396 U S. 229 (1969), a

nei ghbor hood cooperation expelled a white property owner who had
attenpted to | ease his hone to a black man. The Suprene Court
held that the white owner had standing to sue under 42 U S.C. 8§
1982, and observed that at tinmes a white plaintiff is "the only
effective adversary." 1d. at 237. The Court enphasized that
all ow ng the punishnent to stand agai nst the white owner woul d
perpetuate the harnful effects of the restrictive covenant. |1d.;

see also Maynard v. Gty of San Jose, 37 F.3d 1396, 1403 (9th

Cr. 1994) (finding that a white plaintiff had standi ng under 8§
1982 where he was pursuing the suit on his own behalf on his own
right to be free fromretaliation and alleged injuries that were

personal to hinj.
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According to the allegations in plaintiff’s Arended
Conplaint, the Gty intentionally chose to wi thhold energency
t el ephone services fromthe cab drivers, not only in retaliation
for the boycott and strike, but because of racially-notivated
discrimnation toward the mnorities who allegedly conprise the
maj ority of the cab drivers. Taking these pleadings as true, as
the Court nust, M. Lyons’ association with the mnority group
t hat was di scrim nated agai nst woul d confer standing as the
instant action is brought on M. Lyons’ own behalf for injuries
that are personal to him Thus, for purposes of the instant
Motion, the Court finds that plaintiff’'s pleadings are sufficient
as to standing.

C. § 1983 First Anmendnent

Wth respect to plaintiff’s First Anmendnent retaliation
claimunder 8 1983, the City defendants argue that plaintiff’s
pl eadings fail to support a causal |ink between the protected
speech engaged in by M. Lyons and other cab drivers and the
all eged retaliatory decision to withhold energency tel ephone
service. “[A]n individual has a viable claimagainst the
governnent when he is able to prove that the governnent took
action against himin retaliation for his exercise of First

Amendment rights.” Anderson v. Davila, 125 F. 3d 148, 160 (3d

Cr. 1997). Again, defendants’ argunment is inappropriate to the
instant Motion as the Amended Conpl ai nt adequately pl eads both
retaliatory notive and a causal |ink between M. Lyons’ First

Amendnent activity and the resulting decision of the Cty not to

12



install enmergency tel ephone services in the taxi holding lot. As
stated before, defendants’ argunents are nore appropriately
addressed in a summary judgnent notion. Accordingly, this claim
remai ns.

d. Neqgl i gence

Finally, the Cty defendants nove to dismss
plaintiff’s state | aw negligence claimas barred by the Political
Subdi vision Tort Cainms Act, 42 Pa. Cons. Stat. Ann. 8 8541 et
seqg. Under that statute, “[e]xcept as provided in this
subchapter, no |ocal agency shall be |iable for danages on
account of any injury to a person or property caused by any act
of the local agency or an enpl oyee thereof or any other person.”
42 Pa. Cons. Stat. Ann. 8 8541. In response, plaintiff argues
that her claimfalls into two separate exceptions to the Tort
Clainms Act. In the first instance, plaintiff clains that her
cl aimcan be construed as one for deliberate, willful m sconduct.
Under 8 8550, the imunity provision does not apply if the injury
caused by the | ocal agency or enployee constitutes “a crine,
actual fraud, actual malice or willful msconduct.” 42 Pa. Cons.
Stat. Ann. § 8550. For purposes of the statute, “w | ful
m sconduct” has the sanme neaning as “intentional tort.” Del at e
v. Kolle, 667 A 2d 1218, 1221 (Pa. Comw. Ct. 1995). *“The
government al enpl oyee nust desire to bring about the result that
foll owed his conduct or be aware that it was substantially

certain to follow” Kuzel v. Krause, 658 A 2d 856, 859 (Pa.

Commw. Ct. 1995).
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Plaintiff now argues that her allegations make out an
intentional tort. Plaintiff does not, however, and indeed
cannot, point to what intentional tort her allegations nmake out.
The intentional acts alleged by plaintiff--that the Cty
defendants intentionally did not install energency tel ephone
service in retaliation for the boycott and strike that M. Lyons
participated in, and/or in order to discrimnate against cab
drivers because of their race or alienage--make out clainms for
constitutional deprivations, as this Court has found, but do not
make out an intentional tort. Furthernore, nowhere has plaintiff
pl ed that the defendants desired to bring about the injuries
suffered by M. Lyons, or were aware that such an incident was
substantially certain to follow. Accordingly, the Court finds
that plaintiff’s Amended Conpl aint does not sufficiently allege
facts that would allow her state law claimto fall within the
“W llful msconduct” exception to the governnental inmunity
def ense.

In the alternative, plaintiff argues that her
negligence claimfalls under 8 8542(b)(3)'s exception in that she
has alleged a common | aw negligence claim and the injury was
caused by the negligent acts of the defendants with respect to
the care, custody, or control of real property inthe Gty’s
possession. See 42 Pa. Cons. Stat. Ann. 8542(a) & (b)(3).
Section 8542(b)(3) is “a narrow exception to a genera
| egislative grant of immunity” and is to be construed “to inpose

[iability only for negligence which nakes governnent - owned
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property unsafe for the activities for which it is regularly
used, for which it is intended to be used, or for which it may be

reasonably foreseen to be used.” Vann v. Board of Educ. of the

School Dist. & Phila., 464 A 2d 684, 686 (Pa. Coomw. Ct. 1983).

| ndeed, “it is settled that . . . liability is predicated upon
proof that a ‘condition of governnent realty itself, deriving,
originating from or having the realty as its source,’ caused the

plaintiff's injuries.” Leonard v. Fox Chapel Area School Dist.,

674 A .2d 767, 769 (Pa. Commw. Ct. 1996) (quoting Finn v. Gty of

Phi | adel phia, 664 A 2d 1342, 1346 (Pa. 1995)). “As such,

liability will not be inposed under the real property exception
for injuries caused by the negligent failure of a governnent
entity to renove a foreign substance fromrealty.” 1d.

In view of the well-settled case |law, the Court is well
satisfied that plaintiff’s Amended Conplaint fails to state a
negl i gence cause of action which can defeat defendants’ claimto
governmental immunity. Despite plaintiff’'s attenpt to reference
“real property” language, e.g., “the Gty s Airport tel ephone
comruni cati ons system uses conduits and cables” ( see Am Conpl.
at 179.), the pleadings do not and cannot allege that a condition
of the realty caused the injuries in this case. If even failure
to renove ice and snow do not give rise to negligence that is

exenpted fromthe grant of immunity, then a fortiori, the failure

to install telephones cannot fall under the real property

exception to governnental inmmunity. Accordingly, the Gty
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defendants’ Mdtion will be granted with respect to plaintiff’s
state | aw cl ai ns.

2. Personal Jurisdiction as to Defendant Mary Loney

Def endant Mary Loney is the City's fornmer Director of
Avi ation and currently the Gty of Chicago s Comm ssioner of
Aviation for O Hare International Airport. Defendant chall enges
this Court’s exercise of personal jurisdiction over Ms. Loney
under Rule 12(b)(2). Federal Rule of G vil Procedure 4(e) gives
the federal district courts personal jurisdiction over non-
resi dent defendants to the extent perm ssible under the state | aw
of the jurisdiction where the court sits. See Fed. R Cv. P.

4(e); Gand Entertainnment Goup v. Star Media Sale, 988 F.2d 476,

481 (3d Gr. 1993). Pennsylvania’ s long-armstatute in turn
permts the exercise of jurisdiction “to the fullest extent

al | oned under the Constitution of the United States and
[jurisdiction] nmay be based on the nost m ninumcontact with [the
state] allowed under the Constitution.” 42 Pa. Cons. Stat. Ann.
8§ 5322(b). Thus Pennsylvania’ s long armstatute reaches as far
as the Due Process C ause of the Fourteenth Amendnent permts.

G and Entertai nnent, 988 F.2d at 481. In this context, the first

inquiry is whether defendant Loney had m ni mum contacts with
Pennsyl vani a such that she “shoul d reasonably antici pate being
hal ed into court there.” |1d. The crux of the inquiry is whether
t he defendant “purposely established” m nimum contacts with the
forumstate. [d. If such mninmumcontacts are present, then the

court nmust inquire as to whether the court’s exercise of personal
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jurisdiction over Ms. Loney “accords with the notions of fair
pl ay and substantial justice.” 1d.

In the instant case, this Court is anply satisfied that
this Court’s exercise of personal jurisdiction over Ms. Loney is
proper. M. Loney adnmits that she was once the Director of
Aviation with the City of Philadel phia, in particular during the
time that the alleged acts of discrimnation and retaliation took
pl ace. The Court is satisfied that Ms. Loney, though presently a
non-resident, had sufficient contacts wth Pennsylvania that she
shoul d reasonably anticipate being haled into court here, and
i ndeed that she purposely established her contacts with
Pennsyl vania. 1In view of these facts, the Court is also
satisfied that exercising jurisdiction over Ms. Loney’s person
conports with notions of fair play and substantial justice. |If
i ndeed plaintiff can prove her allegations of racial
discrimnation and retaliation based upon the cab drivers’
exerci se of First Amendnent rights, and prove Ms. Loney’s
i nvol venent in such discrimnation and/or retaliation, then
certainly the notions of fair play and substantial justice denmand
that she be anenable to suit in the jurisdiction where she
al l egedly engaged in such acts. Accordingly, defendants’ Motion
will be denied to this extent.

3. Cl ai i _agai nst Par kway Def endant s

In addition to her clains against the City defendants,
plaintiff also brings two clains against the Parkway defendants:

(1) a claimfor negligence in designing, constructing, and
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operating the taxi holding lot in failing to install either
hardwi red or cell energency tel ephone service; and (2) a claim
for negligence in selecting and training Parkway enpl oyees who
failed to respond appropriately to M. Lyons’ nedical energency.
The Par kway defendants nove to dismss plaintiff’s Arended
Conplaint as to the clains asserted agai nst them arguing that
plaintiff has failed to state a cause of action for negligence
because defendants owed no duty to M. Lyons with respect to the
installation of a tel ephone. Defendants al so argue that
plaintiff’s claimfor negligent selection and training of Parkway
enpl oyees is barred because she pled this claimfor the first
time in her Amended Conplaint after the statute of limtations
had run. Finally, defendants argue that plaintiff has not
adequately pled a claimfor punitive danmages.

a. Negl i gence: Exi stence of a Duty of Care

In the first instance, defendants argue that plaintiff
has failed to state a cause of action for negligence because
defendants did not owe M. Lyons a duty to install a tel ephone
for enmergency purposes or to otherwwse aid him In order to
prevail on a cause of action in negligence under Pennsyl vani a
law, a plaintiff nust establish the followng: (1) a duty
recogni zed by law requiring the defendant to conformto a certain
standard of conduct; (2) a failure to conformto that standard,
(3) a causal connection between the conduct and the resulting

injury; and (4) actual damages. Kleinknecht v. Gettysburg

Col  ege, 989 F.2d 1360, 1366 (3d Cr. 1993); Mrena v. South
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Hlls Health Sys., 462 A 2d 680, 684 n.5 (Pa. 1983). *“Whether

def endant owes a duty of care to a plaintiff is a question of

law.” Kl einknecht, 989 F.2d at 1366. “Duty, in any given
situation, is predicated on the relationship existing between the
parties at the relevant tine . . . .” Mrena, 462 A 2d at 684.

In the instant case, although plaintiff has pled two
separate causes of action for negligence, the underlying
negligence is best understood as one act (or om ssion), that is,
the alleged failure to provide pronpt nedical assistance to M.
Lyons because Parkway did not have adequate tel ephone service at
the | ot and because Par kway enpl oyees did not respond
appropriately to the nedical energency.?® Under § 314A of
Rest at ement (Second) of Torts, certain “special” relationships
give rise to a duty to aid or protect. This duty includes the
duty to take reasonable action “to protect agai nst unreasonabl e
ri sk of physical harnf and “to give [] first aid after []
know i ng] or [having] reason to know that [one is] ill or
injured.” Restatenent (Second) of Torts § 314A(1)(a) & (b).
Anmong ot hers who have a duty of care based upon a speci al

rel ationship, “[a] possessor of |and who holds it open to the

® To state, instead, that defendants negligently
desi gned and constructed the holding lot by failing to install a
phone approaches the core alleged act or om ssion froma rather
obl i que angl e, unnecessarily confusing the issues of duty,
special relationship, and foreseeability. Accordingly, the Court
reads plaintiff’s Anmended Conplaint as alleging a failure to
respond pronptly and adequately to M. Lyons’ nedical energency.
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public is under a simlar duty to nenbers of the public who enter
in response to his invitation.” [d. at 8§ 314A(3).

Al t hough the taxi holding |ot was not held open to the
entire public, it was held open to the taxi driving public, and
for a fee of $1.50, taxi drivers could enter onto defendants’
land. This Court is satisfied that for purposes of the instant
Motion, plaintiff’s Anmended Conpl aint adequately sets forth facts
showi ng that M. Lyons, a nenber of the taxi driving public,
entered the holding Iot, which defendants held open to the taxi
driving public, in response to the defendants’ invitation.
Accordingly, plaintiff’s Amended Conpl ai nt adequately pl eads a
“special” relationship between the Parkway defendants and M.
Lyons. *

However, to say that defendants in this case owed a
duty of care to M. Lyons does not end the inquiry as this nmerely
“define[s] the class of persons to whomthe duty extends, w thout
determ ning the nature of the duty or demands it nakes on the

[ def endants].” Kleinknecht, 989 F.2d at 1369. To this extent,

the Court nust engage in a foreseeability analysis with respect

to the duty that defendants owed to M. Lyons. See id. (noting

* The Court agrees with plaintiff that this case

appears simlar to the scenario set forth inillustration 5 to §
314A wherein a patron attending a play in defendant’s theater
suffers a heart attack and asks for help. |If defendant’s

enpl oyees do nothing to obtain nedical assistance or to renove
the patron to a place where it can be obtained, and as a result,

the patron’s illness is aggravated in a manner which reasonably
pronpt nedi cal attention would have avoi ded, then defendant is
liable for the aggravation of the illness.
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that foreseeability is a |legal requirenent). “The type of
foreseeability that determ nes a duty of care, as opposed to
proxi mate cause, is not dependent on the foreseeability of a
specific event.” 1d. Instead, in the context of a duty

anal ysis, foreseeability neans “the |ikelihood of the occurrence
of a general type of risk rather than the |ikelihood of the
occurrence of the precise chain of events |leading to the injury.”
Id. “Only when even the general |ikelihood of sone broadly
definabl e class of events, of which the particular event that
caused the plaintiff’s injury is a subclass, is unforeseeabl e can
a court hold as a matter of |aw that the defendant did not have a
duty to the plaintiff to guard against that broad general class
of risks within which the particular harmthe plaintiff suffered
befell.” 1d. Furthernore, “[i]f a duty is to be inposed, the
foreseeabl e risk of harm nust be unreasonable.” [d. Using the
classic risk-utility analysis, the Court nust “bal ance[] the
risk, in light of the social value of the interest threatened,
and the probability and extent of the harm against the val ue of
the interest which the actor is seeking to protect, and the
expedi ence of the course pursued.” [|d. at 1369-70.

In view of these principles of law, this Court is
satisfied that for purposes of the instant Mdtion plaintiff’s
Amended Conplaint sufficiently states a cause of action for
negligence. Plaintiff has pled that energencies have occurred at
the holding |ot previously and has al so pled a nunber of

different health and physical factors that allegedly make
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energenci es requiring i medi ate energency response quite
foreseeable. The proper tine to test plaintiff’s pleadings is in
an appropriate summary judgnent notion whereby the Court can
engage in a foreseeability and risk-utility analysis using the
evi dence presented by the parties. At this juncture, however, on
the pleadings, the Court is satisfied that plaintiff’s claim
states a cause of action for negligence. Accordingly,

def endants’ Motion will be denied with respect to plaintiff’s
negl i gence claim

b. Anended Conmplaint: Statute of Limtations

The Par kway defendants al so nove to dismss plaintiff’s
negligent selection and hiring claim arguing that it is barred
by the statute of Iimtations because plaintiff pled this claim
for the first tinme in her Anended Conpl aint which was filed after
the l[imtations period had run. Plaintiff correctly points out,
however, that under Fed. R GCv. P. 15(c), an anmended pl eading
rel ates back to the date of the original pleading when, inter
alia, “the claimor defense asserted in the anmended pl eadi ng
arose out of the conduct, transaction, or occurrence set forth or
attenpted to be set forth in the original pleading.” Fed. R
Cv. P. 15(c)(2). Plaintiff’s negligence claimarises fromthe
sanme conduct set forth in her original conplaint, thus her
anended pl eading rel ates back to the date of her original
pl eadi ng, and the statute of |limtations does not bar this claim
Furthernore, as a federal rule is directly on point, the Court

must apply the federal rule over the state rule. See Hanna V.
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Plunmer, 380 U. S. 460, 471 (1965) (noting that when federal rule
directly governs particular situation, federal diversity court is
required to apply federal rule unless its application violates
the Rul es Enabling Act).

C. Puni ti ve Danmages

Finally, with respect to the Parkway defendants’
argunent that plaintiff has not set forth a claimfor punitive
damages, the Court finds the argunent to be neritless. The Court
agrees with plaintiff that § 86 of her Anended Conpl ai nt
sufficiently pleads the reckless indifference standard for
punitive damages to survive the instant Mtion. Accordingly,
defendants’ Motion will be denied in its entirety.

D. Concl usi on

In conclusion, the Cty defendants’ Mdttion to D sm ss
will be granted in part and denied in part for the aforenentioned
reasons. The Motion wll be granted as to plaintiff’'s state | aw
clains against all City defendants as well as plaintiff’s Title
VI claimagainst the individual Cty defendants. The Mdtion wl|
be denied as to all other clains. The Parkway defendants’ Motion
to Dismss wll be denied.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAROCLYN W LYONS, : ClVIL ACTION
as Executrix for the Estate of :
John F. Lyons,

Plaintiff,

V.

ClTY OF PH LADELPH A, et al., :
Def endant s : NO. 98-2662

ORDER

AND NOW this day of Novenber, 1998, it is hereby
ORDERED as fol | ows:

(1) Defendants City of Philadel phia, Mary Rose Loney,
Lynn McDevitt, Bohdan Korzeni owski, Lawence Kelly, Mark
Liciadell o and John Doe City 1 through Ns Mdtion to Disnm ss
Pursuant to F.R C.P. 12(b)(6) and 12(b)(2) is hereby GRANTED in
part and DENIED in part. The Mdtion is GRANTED as to plaintiff’s
state law clains against all Cty defendants and as to
plaintiff’s Title VI clains against the individual Cty
def endants. The Mdtion is DENIED as to all other clainms. It is
further ORDERED that plaintiff’s state |law clains are hereby
DISMSSED in their entirety and that plaintiff’s Title VI claim
is hereby DI SM SSED as agai nst the individual Cty defendants.

(2) The Mdtion to Dismss the Amended Conpl ai nt of
Plaintiff Pursuant to F.R C. P. 12(b)(6) of Defendants, Parkway
Cor porati on, Parkway Garage, Inc., Ernest Roy and M chael Bassett
i s hereby DEN ED

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



