IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANFORD | NVESTMENT COVPANY, | NC. : ClVIL ACTI ON
V. .
AHLSTROM MACHI NERY HOLDI NGS, | NC. : No. 97-CV-7978

MEMORANDUM
Ludwi g, J. Cct ober 26, 1998

Def endant Ahl strom Machi nery Hol di ngs, Inc. noves for
summary judgnent on the ground that plaintiff Sanford |Investnent
Conpany, Inc., as an assignor of contractual rights, |acks capacity
to sue.’ Fed. R Civ. P. 56.% Jurisdiction is diversity. 28 §
1332. The parties agree that Pennsyl vania | aw gover ns.

Both parties are successors to signatories to an
agreenment entered into in 1993 that is the subject matter of this
action. Plaintiff’s predecessor was Anmerican Power Corp.
(Ameri can). Def endant’ s was Ahlstrom Kanyr, Inc. (AKI). The
agreement in question involved the assignnent to Anerican of a
portion of a “base fee” to be earned by AKI. In 1993 Adi rondack GP
and Adirondack Recycle, L.P. —two conpanies related to AKI —

becane partners in Anerican Power Recyclers, L.P., a partnership

YISlummary judgnent shoul d be granted if, after draw ng

all reasonable inferences from the underlying facts in the |ight
nost favorable to the non-noving party, the court concludes that
there is no genuine issue of material fact to be resolved at trial
and the noving party is entitled to judgnent as a matter of |law”
Kornegay v. Cottingham 120 F.3d 392, 395 (3d Cr. 1997) (quoting
Spain v. Gallegos, 26 F.3d 439, 446 (3d GCr. 1994)).

’Because of the dispositive significance of the standing
to sue issue, it was decided, as a matter of case managenent, to
deal wth it first. The lawsuit is for a balance due of assigned
partial fee paynments of $324,470, for which liability is disputed.



previously fornmed by American Power Corp. On Novenber 2, 1993 t he
partnership enteredintothe “EPC/ I nitial Operation and Perfornmance
Testing Agreenent” (EPC Contract), under which AKI agreed to build
and operate a waste paper recycling facility in Sanford, West
Virginia. Mt., ex. A Inreturn, the partnership prom sed to pay
AKI (1) a base fee of ten percent of certain operating costs and
(2) a bonus fee for exceptional performance. Mt., ex. A, 11
13.2, 13.3. On Decenber 29, 1993 AKI signed an “O&%M Fee Letter,”
commtting itself to pay twenty-five percent of the base fee to
Arerican. Mdt., ex. B.

About two years later, on Decenber 20, 1995, Anerican
AKI, and their affiliates entered into a bonus fee agreenent, which
included a fee arrangenent and an assignnent. Resp., ex. A, B.
AKlI assigned twenty-four percent of its bonus fee to Conduit &
Foundati on Corporation, another Anerican affiliate, resp., ex. A
1 4, and both Conduit and Anmerican assigned their rights to the
bonus fee to National Union Fire Insurance Conpany of Pittsburgh,
Pa. Resp., ex. B, ¥ 1. This assignnent expressly reserved to
Anerican the right to sue the partnership for any unpaid and
del i nquent portion of the bonus fee —while specifying that the
assi gned percentage of the bonus fee was to be paid directly to
Nati onal Union. Resp., ex. B, 1 2.

Si x days thereafter, on Decenber 26, 1995, Anerican and
Conduit entered into a “Surety Loan Agreenent.” This agreenent
assigned to National Union all fees and i nconme Anerican or Conduit
were entitled to receive fromthe Sanford facility agreenents —as

well as “the rights to enforce the paynents of sane.” 1d. { 4A
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On March 27, 1996 National Union sent AKI a letter
signed by Anerican and Conduit, directing all paynents related to
the recycling facility to be paid to National Union instead of
Anmer i can. Mot., ex. D. According to the conplaint, Sanford —
Anmerican’ s successor —received base fee paynents through January
31, 1996 but not thereafter. Compl . 97 15, 16. Sanford contends
that the two assignnents to National Union, both nmade in Decenber
1995, should be read in pari materia — and that since it has
standi ng to sue for paynents under the forner, the sane entitl enent
shoul d apply to the latter.

As a general principle of contract |aw, “the assignee is
usually the real party in interest and an action on the assi gnnent

nmust be prosecuted in his nane.” W.Icox v. Reqgister, 417 Pa. 475,

480, 207 A.2d 817, 820 (1965); see also Smth v. Cunberl and G oup,

Ltd., 455 Pa. Super. 276, 285, 687 A 2d 1167, 1172 (1997) (“Were
an assignnent is effective, the assi gnee stands in the shoes of the

assignor and assunes all of his rights.”); West Penn Admn., Inc.

V. Pittsburgh Nat’|l Bank, 289 Pa. Super. 460, 470, 433 A 2d 896,

902 (1981) (finding that assignor could not bring action as to
assigned trust fund). Here, the Surety Loan Agreenent
unanbi guously assigns to National Union the rights of plaintiff’s
predecessor —Anmerican —to the base fee. Under paragraph 4A of
t he agreenent, Anerican “assign[s] . . . all incone . . . related

in any way to the [recycling] Project” to National Union. Mot.,

ex. C T 4A The assignnent includes “paynents of any kind
payable” to American fromAKI. [d. National Union is also given
“the rights to enforce the paynents.” [d.
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Despite the Surety Loan Agreenent’ s unequi vocal | anguage,
Sanford argues that the rule of in pari materia should apply.
Ordinarily,

when two or nore witings are executed at the
same time and involve the sanme transaction,
they should be construed as a whole. |If the
witings pertain to the sanme transaction, it
does not matter that the parties to each
witing are not the sane. This general rule
al so applies where several agreenents are nmade
as part of one transaction even though they
are executed at different tines.

Western United Assurance Co. v. Hayden, 64 F.3d 833, 842 (3d Gr.

1995) (citations omtted).

Here, it nmakes sense to attenpt to read together the
Surety Loan Agreenent and the bonus fee agreenent and assi gnnent.
Al three were executed within six days, concerned paynents from
the sanme recycling facility, and had common parties. Doing so,
however, does not result in giving plaintiff standing to maintain
this lawsuit, for two reasons —one of which is explicitly set
forth in the bonus fee agreenent itself, as foll ows:

Nothing in this Agreenent is intended to, nor

shall, give [Anerican] . . . any additional

rights or obligations under the EPC Contract,

i ncluding, but not limtedto, any rights as a

third party beneficiary to the EPC Contract

. except for the right to enforce paynent of

the 24% of the Bonus Fee assigned to

[ Ameri can] as herei nabove provi ded.
Resp., ex. A, 13; see also resp., ex. B., 1 4 (simlar |anguage).
To find that National Union, as assignee of the surety contract,
is a third-party beneficiary as to the base fee would be

inconsistent with the parties’ clear intent to the contrary.



Mor eover, no evi dence has been of fered to expl ai n why t he
Decenber 20 assignnent of the bonus fee reserved to the assignor
the right to enforce paynent, while the Decenber 26 assignnent did
not do so. One inkling may cone from the characterization of
National Union in the bonus agreenent as a “third-party”
beneficiary. In the subsequent assignnent, the surety is “the
assignee.” It is also significant that the subsequent assi gnnent
enbraces both the base and the bonus fees. Since it was entered
into shortly after the bonus fee assignnent and nakes reference to
it, its superseding effect would appear to limt plaintiff’s
rights —and not, as plaintiff clainms, expand them In any event,
even if the assignnents were read together and in the |ight nost
favorable to plaintiff, plaintiff’s right to sue woul d persist for
bonus fees due but not base fees. G ven the contractual
ci rcunst ances and t he conpl ex detail that went into the vol um nous
surety assignment, it would have been sinple to include a
reservation of the right to sue provision. There is no suggestion
that this om ssion was inadvertent.?®

Accordingly, plaintiff cannot sue for the base fee, and

this action nust be di sm ssed.

Ednund V. Ludw g, J.

3even if the base fee provisions of the Surety Loan
Agreement were construed according to the bonus fee contract,
Ahl strom woul d probably still prevail. The bonus fee agreenent
reserved Anerican’s right to sue the partnership —not Ahlstrom
Mt., ex. A T 4. Sanford m ght have standing to recover fromthe
partnership but not from Ahl strom
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANFORD | NVESTMENT COVPANY, | NC. : ClVIL ACTI ON
V. .
AHLSTROM MACHI NERY HOLDI NGS, | NC. No. 97-CV-7978
ORDER

AND NOW this 16th day of October, 1998, the notion of
def endant Ahl stromMachi nery Hol di ngs, Inc. for sunmary judgnent is

granted. Fed. R Cv. P. 56.

Edmund V. Ludw g, J.



