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Def endant Ant hony Corni sh, pro se, petitions to vacate,
set aside, or correct sentence. 28 U S . C § 2255.

On February 22, 1995 def endant was found guilty by ajury
of possession of a firearmby a felon. 18 U S.C § 922(g). On
Novenber 16, 1995 he was sentenced to 108 nont hs custody and five
years supervised rel ease. The governnent’s request for enhanced
sentencing was rejected on the basis that defendant’s prior third-
degree robbery conviction in Pennsylvaniais not a*“violent fel ony”
under 18 U. S.C. 8§ 924(e) and the U S. Sentencing Cuidelines 8§
4B1. 1.

While affirmng the conviction, our Court of Appeals

remanded for re-sentencing. See United States v. Cornish, 103 F. 3d

302 (3d Cir. 1997). It held that the third-degree robbery in
guestion was a violent felony conviction requiring enhanced
sent enci ng. See id. at 309. On remand, on August 7, 1997,
def endant was sentenced to 180 nont hs i ncarceration and three years
supervi sed rel ease.

The § 2255 petition focuses on four grounds: ineffective

assi stance of trial counsel, lack of jurisdiction to try defendant,



i nproper jury instructions, and erroneous sentencing. It asserts
(1) that trial counsel was ineffective for (a) failing to
i nvesti gate defendant’s prior conviction on February 28, 1984 in
t he Phil adel phia Court of Comon Pleas (No. 2836-2839); (b) not
objecting to the prosecutor’'s false statenment in his closing
argunent that Cornish had been convicted of a firearns viol ation;
© permtting Cornish to stipulate to a prior conviction and that
the gun noved in interstate comerce; (2) that there was no
jurisdiction to try defendant because the governnent failed to
denonstrate an interstate comrerce nexus; (3) that the jury charge
directed a verdict of guilty by incorporating the parties’
stipulations; and (4) that defendant’s prior conviction for third-
degree robbery is not a violent felony under the U S. Sentencing
Gui del i nes.

The above-listed grounds for relief arerejected for the
fol |l owi ng reasons:*

1. | neffective assi stance of trial counsel

'Def endant’ s § 2255 petition is not time-barred. Under
the Antiterrorismand Effective Death Penalty Act of 1996, a “1-

year period of limtation shall apply to a notion under this
section . . . [from the date on which the judgnent of conviction
becones final.” 28 U S.C. § 2255; see also Burns v. Mrrton, 134

F.3d 109, 111-12 (3d Cir. 1998) (holding that “federal inmates who
wish to file notions to vacate, set aside, or correct their
sentences under 28 U.S.C. 8 2255 nust adhere to a one-year period

of limtation”). “[A] pro se prisoner’s habeas petition is deened
filed at the noment he delivers it to prison officials for mailing
to the district court.” Burns v. Mrton, 134 F.3d 109, 113 (3d

Cir. 1998). On August 7, 1997 defendant’s sentence becane final.
On August 6, 1998 defendant delivered his petition to prison
officials, who mailed it the followi ng day. Pet., certificate of
servi ce.



a. Failure to investigate defendant’'s prior state

conviction —

An ineffective assistance claimrequires —

First, the petitioner nust show that his or
her counsel’s performance was deficient —
that, wunder all the circunstances, the
attorney’s representation fell bel ow an
obj ective standard of reasonabl eness. .
Claimants nust identify specific errors by
counsel, and we nust indulge a strong
presunption that counsel’s conduct was
reasonabl e.

Second, t he petitioner nmust show
prej udi ce. . [ Al petitioner mnust
denonstrat e a reasonabl e probability that, but
for the wunprofessional errors, the resul t
woul d have been different.

Frey v. Fulcomer, 974 F.2d 348, 358 (3d Cr. 1992).

Petitioner clains that his 180-nonth sentence woul d be
reduced to 108 nonths if his unconstitutional conviction in state
court were not used as an enhancenent. According to defendant,
counsel should have inquired into his February 1984 conviction
because his state court attorney failed to file an appeal.

“[A] prisoner nmay attack his current sentence by habeas
chall enge to the constitutionality of an expired conviction if that
conviction was used to enhance his current sentence.” Young V.
Vaughn, 83 F.3d 72, 78 (3d Cr. 1996). An attack on a state
convi ction under 8§ 2255 nust satisfy the requirenents of § 2254
petitions — such as exhaustion of state renedies and the
Antiterrorismand Effective Death Penalty Act of 1996 (AEDPA). See
United States v. Gylor, 828 F.2d 253, 254-55 (4th Cr. 1987)

(hol ding that 8§ 2255 petitions require exhaustion). But see Brown



V. United States, 610 F.2d 672, 675 (9th G r. 1980) (holding that

§ 2255 petitions do not require exhaustion).
A presunption of regularity attaches to final judgnents.

See Parke v. Raley, 506 U S. 20, 29, 113 S. . 517, 523, 121 L.

Ed. 2d 391 (1992).? To this extent, it cannot be said that
def endant’ s counsel acted unreasonably in not questioning the prior
state court conviction.

Mor eover, defendant cannot denonstrate prejudice;
chal I engi ng the conviction would have been futile. He failed to

exhaust his state court renedi es by not seeking collateral relief

instate court. See Lanbert v. Blackwell, 134 F. 3d 506, 513 (1998)
(restating rule that habeas petitioner nust exhaust state
renmedi es); see also 42 Pa. Con. Stat. Ann. 88 9541-46 (West 1998)
(providing for «collateral review of crimnal conviction).
Furthernore, defendant is not entitled to an evidentiary hearing.
See 28 U. S. C. 8§ 2254(e)(2) (prohibiting evidentiary heari ngs where,
as here, defendant has not devel oped the factual basis for the
state court clainms, wth certain inapplicable exceptions).

b. Failure to object to the prosecutor’'s false

statenent in closing argunent that def endant had been convi ct ed of

a firearns violation —The prosecutor nade no such statenent. Tr.

at 123-142, 157-165 (prosecutor’s closing argunents and rebuttal

argunments) .

’Relying on Parke, the Tenth Circuit held that defense
counsel s failureto “investigate defendant’s prior convictions” is
not “i neffective assi stance because prior convictions are presumnmed
valid.” United States v. Cox, 83 F.3d 336, 341 (10th Cr. 1996).
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C. Perm tting defendant to stipulate to an interstate

commerce nexus for the gun and to a prior conviction —Counsel’s

recomendation to stipulate to two elenments of the crine were
tactical decisions and, as such, entitled to considerable

deference. See Strickland v. Washi ngton, 466 U.S. 668, 689-91, 104

S. . 2052, 2065-66, 80 L. Ed. 2d 674 (1984) (noting the strong
presunption of effective assistance as to trial strategy); United

States v. Chavez-Marquez, 66 F.3d 259, 263 (10th Gr. 1995)

(counsel s decision to stipulate to a prior conviction requires

“highly deferential” review); Hakeemv. Beyer, 990 F.2d 750, 763

(3d Cir. 1993) (decisionto stipulate to the testinony of an absent
w tness “involved trial strategy and is entitled to deference”);

Gady v. United States, 929 F.2d 468, 470 (9th Gr. 1991)

(stipulation that defendant violated parole was a “tactical
deci sion that [does] not give rise to an ineffective assi stance of
counsel clainf). Gven the overwhel m ng evidence that the handgun
in question, a Colt revolver, had traveled in interstate comrerce
and that defendant had a prior felony conviction, his attorney’s
representation did not fall below an objective standard of
r easonabl eness. *

What i s nore, def endant cannot showthat the stipul ations
affected the outcone. As the government points out, “it is well

known that Colt firearns are manufactured in Connecticut.” Gov't

3ne advant age of defense counsel’s strategy was that the
gover nnent agreed not to adduce evidence as to the nature of the
prior offense at trial.



br., at 12 (citing five federal cases that note the origin of Colt
firearms). Also, afirearns exam ner fromthe Phil adel phia Police
Depart ment testified that defendant’s Colt revol ver was
manuf actured in Connecticut. Tr. At 42 As to defendant’s
crimnal record, it is a matter of public record and was
uncontrovert ed.

2. Lack of jurisdiction to try defendant — G ven the

evi dence of interstate nexus, see supra f 1, there is no basis for
this contention.

3. Directing a verdict inthe jury charge —According

to petitioner, “the district court’s instructions ‘constructively
anmendi ng’ the charge were in effect a ‘directed verdict.’” Def’s
br., at 38. In essence, petitioner maintains that the jury
instructions, by referring to the stipulation as to the prior
conviction and the expert testinony that the handgun traveled in
interstate commerce, anounted to a directed verdict.

Qur Court of Appeals rejected this argunent on direct

review. See Cornish, 103 F. 3d at 303-07. “A section 2255 petition

is not a substitute for an appeal, nor may it be used torelitigate

matters deci ded adversely on appeal.” Virgin Islands v. N chol as,

759 F.2d 1073, 1074 (3d Cr. 1985); see also United States v.

DeRewal , 10 F.3d 100, 105 n.4 (3d Cr. 1993) (“Section 2255

generally ‘may not be enployed to relitigate questions which were

rai sed and consi dered on direct appeal. (quoting Barton v. United

States, 791 F.2d 265, 267 (2d Cir. 1986)).



In addition, defendant did not object to the jury

instructions at trial. See Cornish, 103 F.3d at 303. Defendant is

entitled to collateral reviewonly if he can denonstrate cause for

and prejudice resulting from the default. Moscato v. Federa

Bureau of Prisons, 98 F.3d 757, 761 (3d Gr. 1996). On appeal, it

was held that “the district court’s jury instruction could not have
seriously affected the fairness, integrity or public reputation of
the judicial proceedings.” Cornish, 103 F.3d at 306. The court
concluded that the jury instruction was not plain error and was

har ml ess beyond a reasonabl e doubt. See id. As aresult, Cornish

cannot denonstrate prejudice. See United States v. Frady, 456 U. S.
152, 166, 102 S. Ct. 1584, 1593, 71 L. Ed. 2d 816 (1982) (hol di ng
that cause and prejudice standard is “a significantly higher
hurtle” than plain error standard).

4. Thi rd-deqgree robbery as a violent felony under the

Sentenci ng Guidelines —On direct review an offense under 18 Pa.

Con. Stat. Ann. 8 3701(a)(1)(v) was held to be a “violent fel ony”
as a matter of | aw See Cornish, 103 F.3d at 307-09. Def endant

may not relitigate this claimcollaterally. See supra § 3 (effect
of prior appeal on collateral review). Defendant’s assertion that
the rule of lenity should apply is belated, as this argunent was
not raised previously. See id. (effect of default on collateral
review). In any event, “the doctrine that anbiguities in crim nal
statutes nust be resolved in favor of lenity is not applicable here

since thereis no anbiguity toresolve.” United States v. Shernan,

150 F. 3d 306, 318 (3d Cir. 1998).

v



Accordingly, the petition nust be deni ed.

Edmund V. Ludwi g, J.



N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
; NO 94-378
ANTHONY CORNI SH : (NO. 98- CV-4193)
ORDER

AND NOW this 26t h day of Cctober, 1998 def endant Ant hony
Cornish’s petition to vacate, set aside, or correct sentence, 28

U.S.C. § 2255 (1998), is denied. "

Ednund V. Ludw g, J.

There does not appear to be probable cause for a
certificate of appealability. 28 U S. C 8§ 2253(c)(1)(B) (1998).



