IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRYSTAL LYNN PI TTS : CIVIL ACTI ON
V.

NORTHERN TELECOM | NC

NORTHERN TELECOM LTD. ,

HONEYWELL, | NC

KEY TRONI C CORP., :
APERTUS TECHNOLOG ES, | NC. : NO. 95-4799

MEMORANDUM

WALDMAN, J. Cct ober 29, 1998

| . Background

Presently before the court are the notions of
def endants Northern Tel ecom Inc. (NTlI), Apertus Technol ogi es,
Inc. and Key Tronic Corp. for summary judgnment in this
repetitive-stress injury case. Plaintiff alleges that she
devel oped bilateral carpal tunnel syndrome fromusing the
conput er keyboards provided to her during her enploynent as a
directory assistance operator at Bell Atlantic.

Plaintiff filed this action in the Phil adel phia Conmon
Pleas Court. She asserts against each defendant strict liability
and negligence clains. She also asserts clainms for breach of
unspeci fied express warranties and for breach of inplied
warranties of merchantability and fitness for a particul ar
pur pose. Defendants renoved the action to this court pursuant to

28 U.S. C. § 1441.



1. Legal Standard

In considering a notion for sunmary judgnment, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law” Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are “material.”
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record nust be drawn in favor of the non-npbvant. See id. at 256.
Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert. denied, 499

U S 921 (1991). The non-noving party may not rest on his
pl eadi ngs, but nust cone forward with evidence fromwhich a
reasonable jury could return a verdict in his favor. See

Anderson, 479 U.S. at 248; WIllians v. Borough of Wst Chester,

891 F.2d 458, 460 (3d Cir. 1989); Wods v. Bentsen, 889 F. Supp.

179, 184 (E.D. Pa. 1995).



I11. Facts

The pertinent facts as uncontroverted or taken in a
Iight nost favorable to plaintiff are as foll ow

Plaintiff began working for Bell Atlantic in 1988.
Bet ween 1988 and 1990, she used a keyboard manufactured and sold
by defendant Apertus. Between 1990 and June 1994, she used
keyboards manufactured and sold by defendant NTI. At sone tine
during this period, defendant Key Tronic provided keyboards to
| BMwhich it in turn provided to NTI

Plaintiff began to suffer frompain in her hands and
wrists shortly after she began working in 1988. She initially
t hought this was sinply the result of becom ng acclinmated to a
job requiring constant typing, however, the pain worsened over
time. Plaintiff thought that her ailnments were the result of
pregnancy-i nduced edena. She states that she had previously been
under the inpression that carpal tunnel syndrone was caused by
pregnancy or repetitive notion and did not believe that
"repetitive notion" included working in front of a conputer.

Clarence Martin, MD. exam ned plaintiff on February
12, 1992. VWiile in retrospect he believes plaintiff m ght have
been suffering fromcarpal tunnel syndrone on that date, he did
not then diagnose her with that condition. A Bell Atlantic

conpany physician di agnosed plaintiff on July 14, 1993 as having



carpal tunnel syndrome. Plaintiff does not aver or present any
evi dence that she consulted any physician in the interim

Plaintiff has testified that "a few years" before July
15, 1993 she began to experience a tingling sensation in her
fingers and the sensation of her hand falling asleep. The
synpt ons progressed to “shooting pains” up and down her arm and
as early as 1990 she experienced nunbness in her arns, hands and
fingertips which caused her to use only one hand to type while
resting the other.

In 1991 or 1992, plaintiff received and read a brochure
distributed by Bell Atlantic regarding workplace ergonom cs which
specifically discussed the possibility of hand and wist injuries
caused by typing. In 1991 or 1992, plaintiff attended a Bel
Atlantic training session regardi ng workpl ace ergonom cs.

During Dr. Martin’s exam nation of plaintiff in
February 1992, she conplained of pain and swelling in her left
arm and she described for the doctor how she perfornmed her job
t asks.

Plaintiff’s first child was born on Septenber 2, 1993.
Thus, plaintiff’s conplaints to Dr. Martin of arm pain predated
her pregnancy.

I'V. Discussion

Def endants contend that the statute of limtations

began to run on plaintiff’s claims no |ater than February 12,



1992 and are thus tine-barred. Plaintiff contends that the
statute of limtations did not begin to run until the Bel
Atlantic physician told her on July 14, 1993 that she suffered
fromcarpal tunnel syndronme and thus her clains were tinely
filed, albeit without a day to spare.

Statutes of limtation are not "technicalities" but
rather are "fundanental to a well-ordered judicial system" U.S.

V. Richardson, 889 F.2d 37, 40 (3d Cr. 1989). The Pennsyl vania

statute of limtations for personal injuries is two years. 42
Pa. C.S. A 8 5524(2).
The tinme for a tort action begins to accrue when an

injury is sustained. Bohus v. Beloff, 950 F.2d 919, 924 (3d Gr.

1991). The statute of limtations begins to run "as soon as the

right to institute and maintain a suit arises.” Pocono Int’]

Raceway, Inc. v. Pocono Produce, 468 A 2d 468, 471 (Pa. 1983).

Lack of know edge, m stake or m sunderstanding do not toll the
running of the limtations period, even though a party may not
di scover his injury until it is too late to afford a renedy. |1d.
For a claimto accrue, the plaintiff need not know t he exact
medi cal cause of an injury, that the injury was caused by anot her
party’s negligence or that he has a | egal cause of action. Bohus
950 F.2d at 924-25.

An individual asserting a cause of action nmust "use al

reasonabl e diligence to be properly informed of the facts and



ci rcunst ances upon which a potential right of recovery is based
and to institute suit wwthin the prescribed statutory period."

ld. See also A. McD. v. Rosen, 621 A 2d 128, 130 (Pa. Super.

1993); Petri v. Smith, 453 A 2d 342, 346 (Pa. Super. 1982).

Pennsyl vani a recogni zes the so-called "discovery rule"
which tolls the running of a statute of limtations until such
tinme as the plaintiff knows or reasonably should know that he has
sustained an injury caused by another party’'s conduct. A. MD.,

621 A 2d at 130; Levenson v. Souser, 557 A 2d 1081, 1086-87 (Pa.

Super.), appeal denied, 571 A 2d 383 (Pa. 1989); Cathcart v.

Keene I ndus. Insulation, 471 A 2d 493, 500 (Pa. Super. 1984).

The standard of reasonable diligence is an objective

one. Baily v. Lews, 763 F. Supp. 802, 806 (E.D. Pa. 1991),

aff'd, 950 F.2d 721 (3d G r. 1991); Kingston Coal Co. v. Felton

Mn. Co., Inc., 690 A 2d 284, 289 (Pa. Super.), appeal denied,

700 A 2d 441, (Pa. 1997). The statute is tolled only if a
reasonabl e person in plaintiff’s position would not have been
aware of the salient facts. Baily, 763 F. Supp. at 806.

It has been recognized that there are very few facts
whi ch cannot be di scovered through the exercise of reasonable

diligence. Vernon v. Vic's Market, Inc., 896 F.2d 43, 46 (3d

Cir. 1990); Uland v. Merrell-Dow Pharnaceuticals, Inc., 822 F.2d

1268, 1273 (3d Cir. 1987). Once plaintiff is aware of the

salient facts, his failure to investigate or to exercise



reasonable diligence in the investigation will not prevent the

statute of limtations fromrunning. OBrien v. Eli Lilly & Co.,

668 F.2d 704, 710 (3d Cr. 1981).

When the only reasonabl e conclusion fromthe conpetent
evi dence of record construed nost favorably to the plaintiff is
that the tine it took for the plaintiff to file suit was

unr easonabl e, summary judgnent should be granted. See Carns v.

Yingling, 594 A 2d 337, 340 (Pa. 1991); MacCain v. Montgonery

Hosp., 578 A . 2d 970, 974 (Pa. Super. 1990), appeal denied 592

A 2d 45 (Pa. 1991).

The pol estar of Pennsylvania's discovery rule is not
plaintiff’s actual know edge but whether the pertinent
i nformati on was knowabl e to plaintiff through an exercise of due

diligence. Bohus, 950 F.2d at 925; Cochran v. GAF Corp., 633

A 2d 1195, 1198 (1993). "The failure to nmake inquiry when
information is available is failure to exercise reasonabl e
diligence as a matter of law" 1d. A plaintiff has the burden
of justifying any delay beyond the date the limtations period
woul d have expired if conputed fromthe date of injury. Van

Buskirk v. Carey Canadian Mnes, Ltd., 760 F.2d 481, 487 (3d Cr.

1985). Thus, plaintiff nust show that she could not have
ascertai ned the operative facts underlying her cause of action
even one day earlier through an exercise of due diligence. See

Bickell v. Stein, 435 A 2d 610, 612 (Pa. Super. 1981).




Plaintiff clearly knew before July 14, 1993, that
sonmet hing was wong with her hands and wists. It is uncontested
that plaintiff experienced synptons shortly after she started
working at Bell Atlantic and they grew progressively worse over
time, that she could only use one hand at a tine to type, that
she read information di ssem nated by her enpl oyer about the
potential hazards of typing on a conputer keyboard, including
"nunbness, tingling and possible pain," and that she began to
suffer fromprecisely these synptons years before July 1993 and
at tinmes she was not pregnant. It is difficult to escape the
conclusion that plaintiff knew or clearly should have known of
the likelihood that these synptons had sonething to do with the
use of conputer keyboards at work.

Plaintiff did consult Dr. Martin on February 12, 1992.
He did not then diagnose her as having carpal tunnel syndrone
al t hough he acknow edges that in retrospect she may have had it.
One could reasonably find, as plaintiff argues, that if a doctor
did not know she had carpal tunnel syndrone on February 12, 1992,
she could not reasonably have known it either. This, however,
does not end the inquiry.

It is uncontroverted that plaintiff waited two years to
the day after being actually diagnosed to file suit. Plaintiff
has not presented a record on which one reasonably could find

that even with due diligence, she could not have been di agnosed



even one day earlier. Mreover, plaintiff did not need to know
the preci se nedical cause of her synptons to know she was
suffering injury associated with the use of the keyboards in
question. Although he did not diagnose the plaintiff’s
particular condition at the tinme, even Dr. Martin as early as
February 1992 related at |east sone of her synptons to
performance of her tasks at work which he had her descri be.

The reasonabl e diligence necessary to invoke the
di scovery rule and toll the [imtations period requires a
plaintiff to seek further nedical exam nation, as well as

conpetent |egal representation, when appropriate. Cochran v. GAF

Corp., 666 A .2d 245, 249 (Pa. 1995). It is uncontested that
plaintiff gave birth to her first child on Septenber 2, 1993. It
follows that plaintiff first became pregnant at sone point

bet ween Novenber of 1992 and January of 1993. Even assum ng she
becane pregnant in early Novenber 1992, plaintiff thus woul d have
been experiencing the synptons of which she conplains for nine
mont hs after she saw Dr. Martin and before she becane pregnant.

A reasonably diligent person suffering fromthese synptons woul d
not have waited for such a period of tinme to seek further nedical
consultation, with Dr. Martin or another physician.

Plaintiff’s reliance on Trieschock v. Oanens-Corning

Fi berglas Co., 511 A 2d 863 (Pa. Super. 1986), appeal denied, 521

A.2d 933 (Pa. 1987), is msplaced. |In Trieschock, the




plaintiff’s conplaint was deened tinely when filed within two
years of the date he was di agnosed as suffering from asbestosis.

In Trieschock, however, the plaintiff suffered fromwhat has been

described as a “creeping disease,” an affliction which initially
does not mani fest synptons reasonably apparent to a | ay person.
Plaintiff in this case was unquestionably aware of the synptons
of which she conpl ai ns which she avers started shortly after she
began working for Bell Atlantic in 1988 and worsened over tine.
Wil e the precise issue of when the statute of

limtations begins to run in a repetitive-stress personal injury
action has not been decided by the Pennsyl vania Suprene Court, it
has been authoritatively decided by the highest court of New

York. See Blanco v. Anerican Tel ephone & Tel egraph Co., 689

N. E.2d 506 (N.Y. 1997).

The Court in Blanco held that in repetitive-stress
cases where plaintiffs allege to have devel oped carpal tunnel
syndrone from using conputer keyboards, the personal injury
statute of limtations is triggered by the "onset of synptons or
the | ast use of the injury-producing device, whichever is
earlier." 1d., at 514. The Court held that the New York
statutory discovery rule applicable in "toxic tort" cases did not
apply in repetitive-stress cases. The Court observed that a
comput er keyboard "is obviously not an inherently toxic or
danger ous substance, and exposure to a keyboard is not a
‘“wongful invasion’ in the sane sense as is exposure to a toxic

substance.” 1d. at 513. The Court rejected the proposition that

10



a carpal tunnel syndrone action accrues fromthe date a plaintiff
is diagnosed with the condition, reasoning that such a hol di ng
woul d effectively allow a plaintiff "to put off the running of
the Statute of Limtations indefinitely.” 1d. at 514.

Wi |l e one cannot predict with certainty that the
Pennsyl vani a Suprene Court would agree with the New York Court of
Appeal s, the law of the two jurisdictions regarding tolling and
di scovery are simlar and Blanco is a soundly reasoned deci sion.

In any event, it is sinply untenable on the record
presented that plaintiff could not have discovered with due
diligence even one day earlier that she had suffered an injury
related to her use of the keyboards. Plaintiff’s negligence and
strict liability clains are thus barred by the statute of
limtations. Accordingly, novants are entitled to summary

j udgrment on those clains.?

! Summary judgnent on these clains will not be

granted in favor of Northern Telecom Ltd ("NTL"). The

rel ati onshi p between NTL and NTI cannot be discerned fromthe

pl eadi ngs or any pert of the summary judgnent record. Nothing in
NTI's answer or notion suggests that they were also filed on
behal f of NTL. Indeed, NTL has never filed an answer or any

ot her pleading. The only docunment of record purportedly filed on
behalf of NIL is a Rule 41 stipulation of dismssal of forner

def endant | BM whi ch was signed by Fiona Van Dyck, Esqg. as counsel
for NTI and NTL. As a result, the Cerk |isted Ms. Van Dyck on

t he docket as counsel for NTL pursuant to L. R Gv. P. 5 1(a)

al though her firmhad filed a formal entry of appearance for NT
only.

Per haps NTL was never properly served. Wthout waiving
any service argunent, regional counsel for NTL consented to the
renoval of this action. Plaintiff, however, certified that her
conpl aint was served on NTL by Canadi an Process Servers, Inc. and
NTL has filed no Rule 12(b)(4) or (5) notion. |ndeed, as noted,
NTL has filed no responsive pleading and on the records appears
to be in default.

11



Plaintiff’s warranty cl ai nrs, however, are another
matter. Remarkably, none of the parties noted that plaintiff’s
warranty clains are governed by the four-year statute of
[imtations provided by 13 Pa. C S. A 8 2725. The Pennsyl vani a
Suprene Court has squarely held that the four-year statute of
limtations applies to all warranty actions arising from sal es of
goods, including those in which the plaintiff seeks to recover

for personal injuries. See Wllians v. Wst Penn Power Co., 467

A 2d 811, 818 (Pa. 1983). See also Jablonski v. Pan Anerican

Wrld Airways, Inc., 863 F.2d 289, 291 (3d Cir. 1988)

(recogni zing "suit to recover damages for personal injuries
arising frombreach of warranty in the sale of goods nust be
comenced within the four year |[imtation period").

Warranty clainms accrue on the date that the seller

tenders delivery of the goods. Hornberger v. General Mtors

Corp., 929 F. Supp. 884, 888 n.2 (E.D. Pa. 1996).2 Wiile, as
noted, the burden is on a plaintiff seeking to take advantage of
the discovery rule, the initial expiration of the |imtations
period is an affirmative defense on which the defendant bears the

burden of proof. See Van Buskirk, 760 F.2d at 486-87. The

di scovery rule applicable to tort actions does not apply in

warranty actions. Northanpton County Area Community Coll ege v.

Dow Chemical, U S. A, 566 A 2d 591, 599 (Pa. Super. 1989), aff’d,

598 A 2d 1288 (Pa. 1991). Thus, as to any defendant who tendered

2 Both the requirement of vertical privity and of

hori zontal privity in actions for breach of warranty have been
elimnated in Pennsylvania. See WIllians, 476 A 2d at 815-16;
Sal vador v. Atlantic Steel Boiler Co., 319 A 2d 903, 904 (Pa.
1974).

12



delivery of a keyboard described in the conplaint on or after
July 14, 1991, plaintiff’s warranty cl ains appear to be tinely.
Plaintiff states that she first used keyboard Mbdel
TOPS MP/ I D No. NTOMB6AC, manufactured and sold by defendant NTI
in "1990 or 1991." There is no evidence of record as to when
delivery of this keyboard was tendered.® In the absence of
uncontroverted evidence that delivery of this keyboard was
tendered before July 14, 1991, defendant has not sustained its
statute of limtations defense with regard to plaintiff’s

warranty claim?

3 Presumabl y NTI woul d have access to and coul d

ot herwi se have obtained fromBell Atlantic during discovery
records indicating when this nodel product was first delivered.
One nust assune that if this information substantiated NTI's
statute of limtations defense, it would have been presented.

4 Wiere a statute of l[imtations operates only as a
procedural bar to recovery and not as a substantive limtation on
or prerequisite to the right to sue, a plaintiff is not required
to show that she has sued within the limtations period.

Tregenza v. Great Anmerican Communications Co., 12 F.3d 717, 718
(7th Gr. 1993), cert. denied 511 U S. 1085 (1994); Ford Mt or
Co. v. Transport Indemity Co., 795 F.2d 538, 547 (6th Gr.

1986); Emmons v. Southern Pacific Transp. Co., 701 F.2d 1112,
1117-18 (5th Cr. 1983); Goodwin v. Townsend, 197 F.2d 970, 971
(3d Cir. 1952). See also Charles E. Beard, Inc. v. Caneronics
Technology Corp., 120 F.R D. 40, 41 (E.D. Tex. 1988) (plaintiff
not required to plead date of receipt of allegedly defective
canmera equi pnment in breach of warranty claim; Natale v. Upjohn
Co., 236 F. Supp. 37, 40-41 (D. Del. 1964) (four year limtations
period in UCC for breach of warranty actions nerely inposes
procedural limtation on renedy and not substantive limtation on
right to sue), aff’'d, 356 F.2d 590 (3d Gr. 1966). O course,
when the expiration of the limtations period is apparent from
what a plaintiff does plead or present, dism ssal or judgnent as
a matter of law is appropriate. Oshiver v. Levin, Fishbein,
Sedran & Berman, 38 F.3d 1380, 1384 n.1 (3d Cr. 1994); Tregenza,
12 F. 3d at 718-19.

13



14



Plaintiff states that from 1988 to 1990 she used a
conput er keyboard desi gned by defendant Apertus. Thus, not only
are plaintiff’s negligence and strict liability clains against
Apertus tinme barred for the reasons discussed but so is her
warranty claim Clearly a keyboard used by plaintiff in 1988,
1989 and 1990 could not have been delivered on or after July 14,
1991.

The viability of plaintiff's warranty clainms as to
defendant Key Tronic is difficult to discern fromthe very
limted information of record. Plaintiff's only allegation
specifically against Key Tronic is that it "provided keyboards to
IBM" Plaintiff also alleges that | BM provi ded keyboards to NTI
Plaintiff does not specifically allege or present any evidence to
show that Key Tronic provided a keyboard to I BMwhich it provided
to NTI which it sold to Bell Atlantic which was used by
plaintiff. Key Tronic admts in its answer that it "provided
keyboards to | BM' but nothing nore.®

Nevert hel ess, the sole contention in Key Tronic's three
paragraph summary judgnent notion and brief is that its liability
is linked to that of NTlI and thus the argunents in its brief

whi ch Key Tronic "incorporates" should "apply equally" to it.

° Plaintiff's clains against |BMwere voluntarily

di sm ssed with prejudice pursuant to Fed. R Civ. P. 41(a)(1)
over a year ago. The reason was not given and is not apparent
fromthe record presented.

15



The court is inclined at this juncture to take Key Tronic at its
word. As plaintiff's warranty clai ns based on the use of NT

products are not tine barred on the record presented, the court

w Il deny summary judgnent on these clains to Key Tronic as well.
Accordingly, the notion of defendant Apertus will be
granted and the notions of defendants NTlI and Key Tronic will be

granted as to plaintiff's tort clains and denied as to her

warranty clainms. An appropriate order will be entered.

16



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRYSTAL LYNN PITTS : ClVIL ACTI ON

V.
NORTHERN TELECOM | NC
NORTHERN TELECOM LTD.,
HONEYWELL, | NC. ,
KEY TRONI C CORP. , :
APERTUS TECHNCLOG ES, | NC. : NO. 95-4799

ORDER

AND NOW this day of October, 1998, upon
consi deration of the Mdtions for Summary Judgnment of defendant
Apertus Technol ogi es (Doc. #27), of defendant Northern Tel ecom
Inc. (Doc. #26) and of defendant Key Tronic Corporation (Doc.
#30) and plaintiff's responses thereto, consistent with the
acconpanyi ng nmenorandum | T IS HEREBY ORDERED t hat the Motion of
def endant Apertus is GRANTED and that the Mdtions of defendants
Northern Tel ecom Inc. and Key Tronic are GRANTED as to
plaintiff's negligence and strict product liability clains and

DENIED as to plaintiff's breach of warranty cl ai ns.

BY THE COURT:

JAY C. VWALDMAN, J.



