IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M chelle Stecyk et al.,
Plaintiffs,

V. : ClviL ACTI ON
: NO. 94-CVv-1818
Bel | Hel i copter
Textron., Inc. et al.
Def endant s.

MEMORANDUM CF DECI SI ON

Mcd ynn, J. Cct ober , 1998

This case arises out of the crash of an experinental V-22
Gsprey aircraft during a ferry flight near Quantico, Virginia on
July 20, 1992. The accident killed seven people, including
plaintiffs’ decedents, who worked for Boeing Vertol Conpany
(“Boeing”). The defendants are: (1) Bell Helicopter Textron,
Inc. (“Bell”), the contractor who worked with Boeing and the
United States Governnent on the devel opnent of the V-22; (2) the
Al l'ison Gas Turbine D vision of General Mtors, Inc. (“GM), who
contracted with the Governnent to develop and build the V-22
engine and its related parts; and (3) Macrotech Fluid Sealing
(“Macrotech”), the manufacturer of a seal which is alleged to
have been installed incorrectly on the plane that crashed.

The court is confronted with an aval anche of notions in

[imne: (1) GMs notion to exclude evidence of spoliation of the



ri ght engine torqueneter shaft; (2) defendants’ joint notion to
excl ude evi dence of pre-accident oil |eaks, engine surges, and
snokey starts; (3) defendants’ joint notion to exclude argunent,
evi dence and testinony of decedents’ pre-inpact fright; (4)
defendants’ joint notion to exclude evidence of post-crash design
changes in the V-22; and (5) defendants’ joint notion to exclude
the Navy’'s Court of Inquiry Report on the crash.

For the follow ng reasons, defendants’ notions to excl ude
evi dence of spoliation and the Court of Inquiry Report will be
denied. Their notion to exclude evidence of pre-accident oi
| eaks, engine surges, and snokey starts will be granted in part
and denied in part. Lastly, defendants’ notion to exclude
evi dence of pre-inpact fright wll be granted, and the notion to
excl ude evidence of post-crash design changes will be granted in
part and denied in part.

| . EVI DENCE OF SPOLI ATl ON
On May 1, 1997, several of the parties’ experts

exam ned the crash engine’s right torqueneter shaft at the Marine
Corps Air Station in Cherry Point, North Carolina. At that tine,
plaintiffs’ expert, Robert L. Dega, found that the shaft’s
surface finish was not within design specifications and that
excessi ve machine | ead was present on the shaft groove -- defects
whi ch he opined contributed to oil | eakage which led to the

crash. The shaft remai ned at Cherry Point in governnent custody



until August 13, 1997, when GM brought it to I|Indianapolis,
| ndi ana for inspection by GMs expert, Dr. Leslie Horve. (GM
Spoliation Mot. at 3.) On August 19, 1997, Dr. Horve found that
the shaft’s surface finish was wthin design specifications and
that no surface |l ead was present. |d. M. Dega reexam ned the
shaft on October 28, 1997 and concl uded that the shaft had been
refinished to reduce surface roughness -- despoiled -- since his
May 1, 1997 exam nati on.

GM noves to exclude all evidence of and reference to an
all egation that the right engine torqueneter shaft was refinished
and recoated after May 1, 1997, on the followi ng grounds: (1)
plaintiffs’ spoliation evidence is not credible; (2) M. Dega’s
| ack of qualifications; and (3) prejudice.

A Credibility

GM argues that M. Dega s conclusion that the shaft was
refinished is based on “before” and “after” pictures, and that
“one of the ‘before’ pictures was taken froma different aspect
of the shaft than the “after’ picture, and the other ‘before’
picture was a picture of the left engine shaft -- not the right
engi ne shaft.” 1d. at 4. However, the deposition of M. Dega
cited by GM as evidence of this inconsistency establishes only
that one of two “before” and “after” pictures was taken froma
di fferent aspect, and that M. Dega did not use the “before”

picture of the |left engine shaft in comng to his conclusion that



the shaft was refinished. (Dega Dep., Ex. B at 37, 73-75.) GMs
credibility argunent is unavailing.
B. M. Dega’'s Qualifications

GMs allegation that M. Dega is unqualified to testify “on
metal lurgy in general and corrosion in particular” is also
W thout nmerit. First, M. Dega is not offered in this context as
an expert on netallurgy and corrosion. He is offered to testify
about the change in appearance of the shaft between May 1 and
Cctober 23, 1997. Hi s testinony that the right torqueneter shaft
had “an entirely new surface other than that viewed and
phot ogr aphed during the 5/1/97 review at Cherry Point, NC (GM
Spoliation Br., Ex. D, 10/31/97 Dega Letter) is eyew tness
testinony of the difference between what he saw in My, 1997 and
what he observed in October, 1997. His conclusion that “[t]he
groove in the OD surface had been | apped with an enery paper or
ot her abrasive sheet” and coated in a “black oxide” is based upon
an exam nation of the shaft at 10X nmagnification and upon
enl arged photographs. [1d. Gven M. Dega' s experience “as an
engi neer and machi ni st who has exam ned netal surfaces which nate
wth seals for over 42 years” (Pls’. Opp’'n to GM Spoliation Mdt.
at 5), he is qualified to opine that a corroded netal surface has
been refi ni shed.

Second, Federal Rule of Evidence 702 does not require M.

Dega to be a credentialed netallurgist or corrosion specialist to



testify about spoliation in this instance. See Fed. R Evid.
702.* “‘[A] broad range of know edge, skills, and training
qualify an expert as such,’” and courts shoul d eschew i nposi ng

overly rigorous requirenents on expertise and be satisfied with

nore generalized qualifications. In re Paoli RR Yard PCB
Litig., 35 F.3d 717, 741 (3d Cr. 1994) (“Paoli 11"). Wtnesses

such as M. Dega “can qualify as experts under Rule 702 on the
basis of practical experience alone, and a formal degree, title,

or educational speciality is not required.” Lauria v. National

Rai | road Passenger Corp., 145 F.3d 593, 599 (citing Anerican

Tech. Resources v. United States, 893 F.2d 651, 656 (3d Cr.

1990)). It would be an abuse of discretion to preclude M.
Dega’ s testinony because he is perhaps not “the best qualified or
does not have the specialization that the court considers

nmost appropriate.” 1d., 145 F. 3d at 598-99 (quoting Hol brook v.

Lykes Bros. S.S. Co., 80 F.3d 777, 782 (3d Gr. 1996)). G@Gven

hi s extensive experience in the sealing industry and in post-
accident investigations, M. Dega is qualified to testify on
plaintiffs’ spoliation charge.

The differing conclusions of GMs netal lurgist, Dr. John De

! Federal Rule of Evidence 702 provides, "[i]f scientific,
technical, or other specialized know edge will assist the trier
of fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by know edge, skill,
experience, training, or education may testify thereto in the
formof an opinion or otherw se."
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Luccia, provide no basis for excluding M. Dega’s opinions. As
this court earlier noted, “in cases ‘in which a party argues that
an expert’s testinony is unreliable because the concl usions of an
expert’s study are different fromthose of other experts .

there is no basis for holding the expert’s testinony

inadm ssible.”” Stecyk v. Bell Helicopter Textron, Inc., No.

ClV. A 94-Cv-1818, 1998 W 42302, at *7 (E.D. Pa. Jan. 5, 1998)
(quoting Paoli 11, 35 F.3d 717, 746 n.15 (3d Cr. 1994)). GM may
present Dr. De Luccia as a rebuttal witness at trial, but his
opi ni ons do not serve to preclude M. Dega' s testinony.
C. Prejudice

GMlastly contends plaintiffs’ spoliation evidence is unduly
prejudi cial under Federal Rule of Evidence 403. “[l]n order to
excl ude evidence under Rule 403 at the pretrial stage, a court
must have a record conpl ete enough on the point at issue to be
considered a virtual surrogate for a trial record.” Paoli |1,
916 F.2d 829, 859-60 (3d Cr. 1990) (citations omtted), cert.
denied, 499 U S. 961 (1991). The record before the court is not
conpl ete enough to exclude plaintiffs’ spoliation evidence at
this tine.

Even so, GMs argunents for exclusion under Rule 403 fal
short. Rule 403 provides that rel evant “evidence may be excl uded
if its probative value is outweighed by the danger of unfair

prejudice." Fed. R Evid. 403. “‘Unfair prejudice’ withinits



context neans an undue tendency to suggest decision on an

i nproper basis, commonly, though not necessarily, an enotional
one.” 1d., Advisory Comm Notes, 1972 Proposed Rules. GM argues
that plaintiffs’ spoliation charges are “an invitation to

consi der whether GM s enpl oyees and/ or attorneys are bad people
who have sonething to hide, rather than on whether plaintiffs can
establish their causes of action.” (GM Spoliation Mt. at 5.)

Under Rul e 403, the court nust bal ance t he probative val ue
of and need for the evidence against the harmlikely to result

fromits admssion.”” United States v. Gtto, 995 F. 2d 449, 456-

57 (3d Cr.) (quoting Fed. R Evid. 403, Advisory Comnm Notes),

cert. denied, 510 U. S. 948 (1993). If plaintiffs present their

spoliation evidence at trial, the jury mght return a verdi ct
agai nst GM out of indignation, rather than solely on the nerits
of plaintiffs’ negligence case. The danger of “unfair prejudice”
is therefore real. But that danger is outweighed by the

evi dence’ s probative value. Under Rule 403, the court considers:
(1) the need for the evidence in view of the contested issue; (2)
the availability of alternative evidence to prove the contested

issue; and (3) the strength of the evidence. United States v.

Sriyuth, 98 F.3d 739, 748 (3d G r. 1996) (quotation and citation
omtted). Those factors are bal anced “agai nst the danger that
the jury will be inflamed by the evidence.” |1d.

GM does not seek to exclude sel ective evidence of



spoliation, but rather all plaintiffs evidence of spoliation.
Plaintiffs’ need for the evidence which GM seeks to exclude is
therefore clear. Furthernore, because GV wi shes to excl ude al
spoliation evidence, there is no alternative evidence avail abl e.
Lastly, the strength of plaintiffs’ evidence weighs agai nst

excl usi on on prejudi ce grounds.?

In light of the foregoing, GMs notion in limne to exclude
plaintiffs’ spoliation evidence is denied. O course, this
ruling does not in any way preclude GV from offering evidence,
either directly or on cross-exam nation, to refute or counteract
the spoliation charges.

1. PRE-ACCI DENT O L LEAKS,
ENG NE SURGES & SMOKEY STARTS

Def endants nove under Rules 401 and 403 to exclude evidence
of pre-accident oil |eaks, engine surges and snokey starts in the
V-22. “In products liability cases evidence of prior accidents
i nvol ving the sane product under simlar circunstances is
adm ssible to show notice to the defendant of the danger, to show
exi stence of the danger, and to show the cause of the accident.”

Qunbs v. International Harvester, Inc., 718 F.2d 88, 97 (3d Cir.

1983). The plaintiff bears the burden of establishing sufficient
simlarity between the prior incidents and his own theory of how

t he accident occurred, so that admtting the prior incident

2 As aresult, GMs nmotion for sanctions stenm ng from
plaintiffs spoliation charge nmust al so be deni ed.
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evidence “*w |l make the existence of any fact that is of
consequence to the determnation of the action nore probable' "
than it would be without the evidence. 1d. (quoting Fed. R
Evid. 401).
A. Prior Ol Leaks

In his report, Warren Lieberman, plaintiffs’ aviation
acci dent reconstruction expert, cites four Failure Reporting and
Corrective Action System (“FRACAS’) reports docunenting oi
accunul ation in the engine inlet area. Defendants contend these
i ncidents of oil accumulation are not substantially simlar to
the type of oil leak which plaintiffs believe caused the crash.

The first two FRACAS reports, Exhibits 78 and 79, both note
that “LH proprotor gearbox is leaking oil in the area of the
engine inlet.” (Defs’. Prior Incident Mot., Ex. C., Ex. 78.) 1In
the Exhibit 78 incident, the corrective action taken was,
“repai red by changi ng PRGB® carbon seal (part nunber (“P/N') 901-
340-531-101) and engine input SH FT seals (P/ N 901-340-617-
101/901- 340-619-101).” [d. One of the replaced parts, P/N 901-
340-617-101, is the 617 seal which plaintiffs believe was
defective. Defendants argue that because both the PRG carbon
seal and the 617 seal were replaced, “the source of the |eak

reported in Exhibit 78 cannot be attributed to the 617 and 619

3 “PRGB" is apparently an abbreviation for “Proprotor Gear

Box.



seals.” (Defs’. Prior Incident Mt. at 7.)

Wth this argunent, defendants’ m sconstrue the standard for
relevance. Rule 401 requires only that evidence have “the
tendency to make the existence of any fact that is of consequence
to the determnation of the action nore probable or | ess probable
than it would be without the evidence.” Fed. R Evid. 401.
Sinply because the carbon seal, which is not inplicated in
plaintiffs’ theory of causation, and the 617 seal, which is, were

both replaced does not nmake Exhibit 78 irrelevant. See Huff v.

Wite Motor Corp., 609 F.2d 286, 294 (7th Gr. 1979) (existence

of several possible causes of car fire did not make decedent’s
statenent pointing to alleged product defect as the cause
irrelevant under Rule 401). Exhibit 78, reporting a prior
i ncident substantially simlar to plaintiff’s theory of
causation, links the 617 seal to the prior incident and is
therefore rel evant and adm ssi bl e.

Exhibit 79, reporting a simlar |eak, notes different
corrective action: “repaired by changing PRG input quill.”

(Defs’. Prior Incident Mot., Ex. C., Ex. 79.) Because the 617

and 619 seals are not part of the input quill, defendants argue
the Exhibit 79 oil leak is not substantially simlar to the
al l eged crash leak. In response, plaintiffs quote Charles

Duel | o, who worked on the crash engine, as stating, “[t]he 617

seal is replaced every tine the PR@ input quill is changed and
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the engine is pulled out.” (Pls’. Opp’'n to Defs. Prior Incident
Mot. at 4 n.2.) Duello, however, only expresses his assunption
that “new 617 seals and 619 seals were installed when[ever] the
engi ne was pulled back up into place.” (Pls’. Opp'n to Defs’
Prior Incident Mot., Ex.1l, Duello Dep. At 87.) Duello does not
state that new seals were installed whenever the input quill is
replaced. Fromthe record, it is unclear whether replacing the
input quill also entails pulling the engine back into place,
whi ch woul d invol ve replacenent of the 617 and 619 seal s.
Wthout that information, plaintiffs have not nmet their burden of
proving substantial simlarity, and Exhibit 79 wll be excluded.
The next FRACAS report is Exhibit 89, which reported,

[a] fter conversion of nacelles to airplane

node, a puddle of oil about 3 inches in

dianmeter fornmed in both left and right intake

cows. Approximtely % cup of oil w ped up

and saved from each side. Problem has not

reoccurred since the gearboxs [sic] were

i nspected after first flight. New seals were

install ed during inspection.
(Defs’. Prior Incident Mot., Ex. C, Ex. 89.)

The exhibit notes that the oil was not anal yzed to determ ne

whet her it came fromthe gearboxes or the engines. |[d.
Def endants’ reasons for seeking exclusion of this FRACAS report
are: (1) the |l eaked oil was noted on the engine intake rather
than on the intake center body, as plaintiffs theorize occurred

in the crash; (2) the type of oil was not identified; and (3) the

report does not identify which seals were replaced. Regarding

11



the presence of oil on the engine intake rather than on the
center body, plaintiffs contend this distinction is irrelevant
because “[t]he inlet center body is precisely the area where the
oi | pooled before spilling into the engine in helicopter node.”
(Pls’. Opp’n to Defs’. Prior Incident Mot. at 6 (citing Ex. 1
Duell o Dep. at 66-67.)) In light of this information,

def endants’ contention regarding the | ocation of the oil on the
inlet center body does not negate the rel evance of Exhibit 89.%
Further, the report’s notation that the | eak stopped after the
gear boxes were inspected and new seals were installed nmakes
plaintiffs’ theory of causation nore |likely. Exhibit 89 invol ves
an incident substantially simlar to plaintiffs’ theory of
causation and it wll therefore be admtted.

Def endants al so chall enge Exhibit 90, which states, “a six
inch puddle of oil was found in the L/H engine intake. G tends
to puddle in the intakes whenever the rotor brake is used to stop
the rotors.” (Defs’. Prior Incident Mot., Ex. C, Ex. 90.) This
| eak was attributed to “seals not [being] tight on PRGB.” 1d.
The action taken to correct the problemwas tightening the seals.
Id. Defendants argue that the Exhibit 90 incident is not

substantially simlar because (1) |eaked oil was attributed to

4 Defendants al so make their engine intake/inlet center
body argunent concerning the oil |eaks reported in Exhibit 90 and
plaintiffs’ Exhibit 9. For the sanme reason, those argunents are
rej ect ed.

12



ground-use of the rotor brake to stop the rotors rather than an
in-flight leak with the rotors in operation, and (2) the 617 and
619 seals are not part of the PRG and cannot be tightened.
Plaintiffs do not respond to these argunents, and because the
Exhi bit 90 incident does not seem substantially simlar to
plaintiff’s theory of causation it will be excluded.

The last oil -1 eak docunent chall enged by defendants is
plaintiffs’ Exhibit 9, a Menorandum from Petty O ficer Todd M
Cal dwel | to Col onel Nyneyer, addressing torqueneter seal |eakage.
(Defs’. Prior Incident Mot., Ex. D, Caldwell Mem) Exhibit 9
appears to be a mlitary report which would fall within the
hear say exception to Federal Rule of Evidence 803(8)(C).°> The
meno states, “[d]uring the process of governnment nonitoring of
t he mai nt enance task, Bell/Boeing nmechanics stated that the seals
had been installed incorrectly.” [1d. Defendants object that
Exhibit 9 “reflects a hearsay report attributed to Bell/Boeing
mechani cs that the torqueneter shaft seals had been installed
incorrectly on this occasion” and that this report was | ater
contradi cted by nechanic Lawence Sadl er, who stated that the
seal was installed correctly and that the | eak was due to a nick

or tear in the seal. (Defs’. Prior Incident Mt. at 7-8.)

> Rule 803(8)(C) provides for the adm ssion of public
reports containing “factual findings resulting from an
i nvestigation made pursuant to authority granted by |aw, unless
t he sources of information or other circunstances indicate |ack
of trustworthiness.”" Fed. R Evid. 803(8)(C).

13



Courts generally exclude hearsay statenents recorded in
public reports unless they are independently adm ssi bl e under

anot her hearsay exception. See MIller v. Field, 35 F.3d 1088,

1091 (6th G r. 1994); Parsons v. Honeywell, Inc., 929 F.2d 901,

907 (2d Gr. 1991); United States v. Pazsint, 703 F.2d 420, 424

(9th Gr. 1983). |If the Exhibit 9 nmenorandum also qualifies as a
record of regularly conducted business activity, then the

Bel | / Boei ng nechani cs hearsay statenent may be i ndependently
adm ssi bl e under Rule 803(6). Wthout such a show ng, however,
this statenent nust be excl uded.

The rest of Exhibit 9 is admssible. Wile the deposition
of mechani c Lawence Sadler clearly addresses a specific instance
of | eakage caused by a torn 617 seal, Sadler’s statenent does not
address Caldwell’s general conclusion that the “procedure for
renoval and replacenent of subject seals was vague and introduced
the potential for incorrect installation.” (Defs’. Prior
Incident Mot., Ex. D, Caldwell Mem) Although "factual findings,
whi ch are based on inadm ssi ble hearsay, are not adm ssi bl e under
Rul e 803(8)(C) because the underlying information is

untrustworthy," Conplaint of Paducah Towing Co., Inc., 692 F. 2d

412, 420-21 (6th Cr. 1982), Caldwell’s conclusion is al so based
on government and Bel | / Boei ng mai nt enance records and revi ew of
techni cal nmanuals, blue prints, and | ogistic support analysis

records, all of which would be independently adm ssible. (Defs’.

14



Prior Incident Mot., Ex. D, Caldwell Mem) Thus, plaintiffs’
Exhibit 9 pertains to plaintiffs’ theory of causation and wll
therefore be admtted, with the Bell/Boei ng nmechani cs’ hearsay
statenment excised fromthe exhibit.

B. Ot her Engi ne Surges

Def endants al so wish to exclude three prior engine surge
i ncidents, one of which occurred in a “Gound Test Article”
engi ne (which was anchored to the ground), and two of which
occurred in level flight in Aircraft No. 1, an earlier V-22
prototype. Plaintiffs’ theory is that the crash aircraft’s right
engi ne surged when proprotor gearbox oil, which had collected in
the inlet center body, was ingested by the engine as the nacelles
rotated fromairplane node to helicopter node. Because this
t heory depends upon rotation of the nacelles, defendants contend
that the ground test and level -flight surges, which did not
i nvol ve nacelle rotation, are dissimlar to plaintiffs’ theory of
causati on.

The first surge in Aircraft No. 1 occurred on March 23,
1991, and the second on April 8, 1991. A test request made to
GMs Allison Gas Turbine D vision describes those engi ne surges,
and notes with regard to the first surge, “[i]nspection reveal ed
a considerable quantity of oil in the conpressor and [the]
incident was attributed to oil ingestion fromthe prop rotor

gearbox.” (Defs’. Prior Incident Mot., Ex. H) The second surge

15



occurred under simlar conditions, but no oil |eakage was found.
Id. Plaintiffs argue that any oil causing the second surge woul d
have burned up, although they have not submtted any evi dence
supporting that contention. They also point out that according
to the deposition of Kenneth Lunn, the Osprey was in a steep
clinmb when the second surge occurred. (Pls’. Qop'n to Defs’.
Prior Incident Mot., Ex. 6 at 119.) Plaintiffs postulate that
the steep angle fromthe clinb would cause oil to flow aft
towards the engine simlar to rotating the nacelles to hel o node.

Nei t her party has submtted expert opinions on the
possibility of gearbox oil ingestion causing the surges in
Aircraft No. 1. Nevertheless, given the attribution of the first
surge to proprotor gearbox oil |eakage, together with the fact
that the second surge occurred during a steep clinb, there is a
| ogi cal link between these two incidents. Therefore, plaintiffs’
engi ne surge theory and evidence of the two surges in Aircraft
No. 1 will be admtted.

The sane, however, cannot be said of the G ound Test Article
surge, which plaintiffs have not attenpted to relate to their
engi ne surge theory. As a consequence, evidence of the G ound
Test Article surge will be excluded as irrel evant.

C. Prior Snokey Starts
To exclude evidence of prior snokey starts, defendants offer

the affidavit of GM Flight Test Manager John Snakenberg, in which

16



he explains that “[s]nokey starts are caused when fluid in the
Infrared (“IR’) suppressor section (or in sonme cases the turbine
section) of the engine is heated to operating | evel tenperatures
on engine start.” (Defs’. Prior Incident Mdt. at 10.) They
argue that evidence of prior snokey starts is irrelevant because
prior to starting the engine,

any proprotor gearbox oil arguably | eaking

past the torqueneter shaft seals woul d not

enter the engine, but instead would exit

over board through the torqueneter housing

drain because the aircraft is starting in

hel i copter node. As a result, proprotor

gearbox oil |eaking past the torqueneter

shaft seals would not collect in the IR

suppressor and thus could not cause or

contribute to a snokey start.
ld. at 10-11.

Wil e that position may indeed be “arguable,” it does not
provi de grounds for excluding evidence of prior snokey starts.
The deposition statenents of Charles Duello and Mark Bryant I|ink
previ ous snokey engine starts to gearbox oil |eaking past the
al l egedly defective seals. Duello received a verbal report of a
snokey start where “they renoved the engine and found that the
617 seal and/or 619 seal was installed incorrectly.” (Pls’.
Qop’'n to Defs’. Prior Incident Mt., Ex. 1, Duello Dep. at 28.)
Bryant renenbers di scussing “an over-serviced proprotor gearbox
that had allowed . . . oil on the engine, around the engine .

t hat caused a snokey engine at one tinme.” (Pls’. Opp'n to Defs’.

Prior Incident Mot., Ex. 3, Bryant Dep. at 53-54.) Evidence of

17



t hese prior snokey engine starts is logically related to
plaintiffs’ theory of causation and will therefore be admtted.
| 11. DECEDENTS PRE-I MPACT FRI GHT

Plaintiffs contend that under Pennsylvania and Del aware | aw
they may recover for pre-inpact fright experienced by their
decedents and, as a result, evidence of pre-inpact fear should be
adm tted.® Defendants are seeking to exclude evidence of
decedents’ pre-inpact fright or fear of death in the seconds
i mredi ately preceding the fatal Osprey crash. Specifically,
def endants contend that neither the Pennsylvania or Del aware
survival statutes, nor conmmon | aw principles of enotional
distress permt recovery for a decedent’s know edge of i npendi ng
injury or death. For the reasons discussed bel ow, the
def endants’ notion to exclude evidence of decedents’ pre-inpact
fright wll be granted.

A.  Pennsyl vania and Del aware Survival Statutes

“The rule in Pennsylvania is that in survival actions the
measure of damages is the decedent’s pain and suffering and | oss
of gross earning power fromthe date of injury until death....”

Sl aseman v. Myers, 309 Pa. Super. 537, 544, 455 A 2d 1213, 1217

(1983). The law in Pennsylvania is clear that where a decedent

® Plaintiffs Stecyk and Sullivan are domiciled in
Pennsyl vania, while plaintiffs Mayan and Rayburn are domiciled in
Del aware. The | aw of a decedent’s particular domcile governs
recover abl e damages.
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is killed instantaneously, there can be no recovery for pain and

suffering in a survival action. Slavin v. Gardner, 274 Pa.

Super. 192, 418 A 2d 361 (1979). This rule is based on the
proposition that where death is instantaneous, the decedent
experiences neither pain nor suffering; therefore, an award of
damages to conpensate for pain and suffering would be

unwar r ant ed. Nye v. Commonweal th Departnment of Transportation

331 Pa. Super 209, 213, 480 A 2d 318,321 (1984).

Mor eover, Del aware state and federal courts routinely | ook
to Pennsylvania law for instruction regarding the categories of
damages recoverable in wongful death and survival actions. See,

e.qg.,_Sterner v. Wesley College, Inc., 747 F. Supp. 263 (D. Del.

1990). The Del aware Suprene Court noted in Loden v. Getty QI,

Co., 359 A 2d 161, 163 (Del. 1976), that Pennsylvania' s survival
act was the apparent nodel for the Delaware act. Accordingly,
both jurisdictions permt recovery for (1) pain and suffering
fromthe tinme of injury to the tinme of death; (2) expenses
incurred in endeavoring to be cured of such injuries; and (3)

| oss of earnings resulting fromsaid injuries fromthe tine of

injury to the tinme of death. See Magee v. Rose, 405 A 2d 143

(Del. Super. C. 1979); Mdinton v. Wite, 285 Pa. Super 271,

427 A 2d 218 (1981), vacated on other grounds, 497 Pa. 610, 444

A 2d 85 (1982).

In the present case it is uncontested that the decedents
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died instantly upon inpact, as indicated by the certificates of
death supplied by the State of Maryl and/ Departnent of Health and
Mental Hygiene. (Defs’. Pre-lnpact Fright Mdt., Ex. B.) Because
Pennsyl vani a and Del aware courts neasure damages for the pain and
suffering of a decedent under their respective survival statutes
fromthe tinme of injury to the tinme of death, plaintiffs are
barred under the statutes from presenting evidence of or
recovering damages for decedents’ pre-inpact fright.
B. Common Law Principles of Enotional Distress

Under Pennsyl vani a and Del aware common |aw, there is no
precedent for an award of danmages based on negligently induced,
pre-inpact enotional distress not resulting in sone type of

physi cal manifestation or harm In Nye v. Conmonwealth

Departnment of Transportation, 331 Pa. Super. 209, 216, 480 A 2d

318, 322 (1984), the Superior Court held that the trial court
erred when it instructed the jury as to post-inpact enotional
di stress when the evidence clearly established that the plaintiff
was killed on inpact. Because the facts dealt with post inpact
pain and suffering and not pre-inpact enotional distress, it was
not necessary for the court to decide whether a recovery based on
pre-inpact fright or shock is permtted in Pennsylvania. Nye,
331 Pa. Super. at 215, 480 A 2d at 322.

However, when addressing the issue of recovery for pre-

i npact enotional distress caused by know edge of inpending injury
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or death, the Nye court stated that:

[t]here is no precedent in Pennsylvania for such an

award. The rule in Pennsylvania is that in survival

actions the neasure of danmages is the decedent’s pain

and suffering and | oss of gross earning power until

death. Thus, we have always limted recovery to

damages for pain and suffering and enotional distress

occurring after the tinme of injury.

Nye, 331 Pa. Super. at 215, 480 A 2d at 321.

In addition, to the extent that the Nye court discussed pre-
i npact fright, it surm sed that such a claimwould be
governed by the standards necessary to recover on a common
law claimfor enotional distress. Nye, 331 Pa. Super. at
215, 480 A 2d at 322. Accordingly, the Superior Court
reasoned that:

if [the decedent] had sonehow avoi ded the

acci dent, she could recover damages based on her

enotional distress or “fright” only if she

averred and proved that her nental or enotional

distress resulted in sone type of physical

mani festation or harm Thus, the estate may

recover damages for “pre-inpact fright” only upon

proof that [decedent] suffered physical harmprior

to the inpact as a result of her fear of inpending

deat h.

Id. (citations omtted).

Plaintiffs, on the other hand, contend that it is
unnecessary to denonstrate a physical manifestation of injury to
recover for negligently inflicted enotional distress, or, in the
alternative, they argue such injury could reasonably be inferred
by the jury. (Pls’. Opp’'n to Defs’. Pre-inpact Fright Mt., at

4.) In support of this proposition, plaintiffs rely on the
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Pennsyl vani a Suprenme Court’s decision in Sinn v. Burd, 486 Pa.
146, 404 A 2d 672 (1979), in which the Court held that a parent
could recover for the enotional distress which arose when she
w t nessed her child being struck and killed by an autonobil e,
even though the plaintiff herself was not within any zone of
personal physical danger and had no reason to fear for her own
safety. Plaintiffs’ reliance on the Court’s holding in Sinn is
m spl aced for the reasons that follow

In Sinn, the plaintiff, a bystander, sought to recover
damages for both nental and “physical” injuries incurred when she
W t nessed her m nor daughter being struck and killed by an
autonmobile. Sinn, 486 Pa. 146, 149, 404 A 2d 672, 673 (1979).
Whet her the Court intended to create a limted exception to the
physical injury requirenent based on the specific facts of that
case is unsettled.” It is clear, however, that the Sinn Court
limted its holding solely to those cases in which the plaintiff
all eges psychic injury as a result of actually wi tnessing the
defendant’s act. Sinn, 486 Pa. 146, 167, 404 A 2d 672, 683 n.15
(1979). In his concurring opinion, then Chief Justice Eagen

reached the conclusion that recovery should be permtted “... in

” Sone courts have interpreted the Pennsylvani a Suprene
Court’s decision in Sinn v. Burd, supra, as creating an exception
to the general rule requiring physical injury as a result of the
enotional distress under the conpelling circunstances of that
case. See, e.q., Houston v. Texaco, Inc., 371 Pa. Super. 399, 538
A . 2d 502 (1988) alloc. denied, 520 Pa. 575, 549 A 2d 136. But
see Wall v. Fisher, 388 Pa.Super. 305, 565 A 2d 498 (1989).
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cases of this nature” even where the plaintiff is beyond the
scope of danger, if: (1) the plaintiff is closely related to the
injured party, such as nother, father, husband or wife; (2) the
plaintiff is near the scene of and views the accident; and (3)
the plaintiff suffers serious nmental distress and there is a
severe physical manifestation of this nental distress. Sinn, 486
Pa. 146, 174, 404 A 2d 672, 687 (1979).

In sum the Court’s decision in Sinn is inapposite. In the
present case, plaintiffs are not seeking recovery as bystanders
for alleged enotional distress under the narrow circunstances
identified by Chief Justice Eagen above.

Accordingly, the general rule of law in Pennsylvania after Sinn
remai ns that a claimnt nay not recover danmages for negligently
inflicted enotional distress in the absence of a physical

mani festation of the enotional distress suffered.® See Reiner v.

Tien, 356 Pa. Super. 192, 514 A 2d 566 (1986); Boarts v. MCord,

534 Pa. Super. 96, 511 A 2d 204 (1986); Lazor v. MIne, 346 Pa.

Super. 177, 499 A 2d 369 (1985). Justice v. Booth Maternity

8 It should also be noted that the Pennsylvania Courts have
adopted the Restatenent (Second) Torts Section 436A which
provi des:
8 436A. Negligence Resulting in Enotional Disturbance Al one
I f the actor’s conduct is negligent as creating an unreasonabl e
ri sk of causing either bodily harmor enotional disturbance to
another, and it results in such enotional disturbance al one,
wi t hout bodily harm or other conpensabl e danage, the actor is not
liable for such enotional disturbance.
Banyas v. Lower Bucks Hospital, 293 Pa. Super 122, 128, 437 A 2d
1236, 1239 (1981).
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Center, 345 Pa. Super. 529, 498 A 2d 950 (1985), reversed on

ot her grounds, 510 Pa. 429, 509 A 2d 838 (1986); Rogers v.

Nati onw de Mutual | nsurance Co., 344 Pa. Super. 311, 496 A 2d 811

(1985). Simlarly, an essential elenent for recovery under
Del aware law is a showing that the victimnot only suffered
mental stress, but also bodily injury or sickness. Robb v.

Pennsyl vani a Railroad Conpany, 210 A 2d 709 (Del. Sup. 1965);

Cosgrove v. Beyner, 244 F. Supp. 824 (D.Del. 1965). Thus, there

can be no recovery for negligently inflicted nental or enotional
distress in the absence of attendant physical injury to the

person of the claimant. Houston v. Texaco, 371 Pa. Super. 399,

405, 538 A 2d 502, 505 (1988).

In light of the foregoing discussion, neither the survival
statute of Pennsylvania or Del aware, nor the comon |aw of either
state permts recovery for a decedent’s know edge of inpending
injury or death. Moreover, even if recovery were permtted under
comon | aw principles of enotional distress, plaintiffs have not
averred that any decedent mani fested physical injury as a result
of such enotional distress prior to inpact. |In addition,
plaintiffs have cited no Pennsyl vania or Del aware authority
permtting an inference of physical injury in the absence of
evi dence of such injury. Therefore, evidence of pre-inpact
fright will be excluded.

| V. PCOST- CRASH DESI GN CHANGES
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Foll owi ng the crash of the Osprey, certain changes to the
aircraft drive and engi ne area were made, including, but not
limted to the followng: (1) the redesign of the 617 seal to
make it bidirectional; (2) the inclusion of drains in the nacelle
to prevent pooling; (3) the strengthening of the nacelle to
W t hstand greater surge pressures; (4) the extension of the
firewall protecting the upper nacelle; (5) the installation of
pl unbing in the torqueneter housing to relieve pressure; and (6)
the installation of the donut/environnmental seal.

Def endants contend that any evi dence of design changes to
prove negligence or cul pable conduct is inadm ssible under
Federal Rule of Evidence 407 as a subsequent renedi al neasure.
(Defs’. Mdt. To Exclude Evidence of Design Changes at 5.)
Further, defendants argue that plaintiffs here have not alleged a
theory of liability against GV concerning the design of the
engi ne or instructions concerning the engine, and to the extent
plaintiffs seek to introduce evi dence of design changes to the
engine to prove GMs negligence, that evidence is inadmssible
under Federal Rul es of Evidence 402 and 407. |1d. For the
follow ng reasons, defendants’ notion is granted in part and
denied in part, and evidence of defendants’ post-crash design
changes will be allowed for the linmted purposes described bel ow

A. Adnmissibility of Evidence of Design Changes Under Rul e 407

As a general rule, evidence of renedial measures taken after
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the event is not adm ssible to prove cul pable conduct. Fed. R
Evid. 407.° The reason for the exclusion is to encourage post-
accident repairs or safety precautions in the interest of public

safety. Kenny v. Southeastern Pennsylvania Transportation

Aut hority, 581 F.2d 351, 356 (1978). For this reason, evidence
of subsequent renedial neasures is routinely excluded to
encour age people to take such neasures whether or not they are at

faul t. Petree v. Victor Fluid Power, Inc., 831 F.2d 1191, 1198

(3d Cir. 1987).

Plaintiffs contend that the general rule is inapplicable
when t he subsequent renedi al neasure was not undertaken
voluntarily, but was required by a superior authority. (Pls’.
Qpp’'n to Defs’. Subsequent Design Mdt., at 3-4.) Specifically,
plaintiffs argue that the subsequent design changes after the
OGsprey accident were required by the governnent to bring the
aircraft into the next design phase, and that Rule 407 was not

intended to benefit such involuntary conduct. 1d. Plaintiffs

° Federal Rule of Evidence 407 provides:

“When, after an event, neasures are taken which, if
taken previously, would have nmade the event less likely
to occur, evidence of the subsequent neasures is not
adm ssible to prove negligence or cul pabl e conduct in
connection with the event. This rule does not require
t he exclusion of evidence of subsequent renedial
neasures when offered for another purpose, such as
provi ng ownership, control, or feasibility of
precautionary neasures, if controverted, or

i npeachnent . ”
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argue, therefore, that the subsequent design changes were nade
involuntarily, and fall within a recognized exception to Rule
407. 1d.

There is a conflict within the federal courts regarding the
court’s authority to admt certain governnent-ordered renedial
measures under the “superior authority” exception to Fed. R

Evid. 407 cited by plaintiffs. See generally, E. Lee Reichert,

Not e, The Superior Authority Exception” to Federal Rule of

Evi dence 407: the Renedial Measure Required to darify a Confused

State of Evidence, 1991 U. IIll. Rev. 843 (1991). In ODell v.

Hercules, 904 F.2d 1194 (8th Cr. 1990), the Eighth Grcuit
becane the first to explicitly adopt an exception to Rule 407 for
evi dence of renedial action nmandated by a superior authority.
Conversely, the Fourth Crcuit explicitly rejected a superior

authority exception to Rule 407 in Werner v. Upjohn, 628 F.2d 848

(4th Gir. 1980), cert denied, 449 U S. 1080 (1981).

To date, the Third Crcuit has not ruled on whether to
recogni ze a superior authority exception to Rule 407. However,
Federal Rule of Evidence 403 permts the trial court to exclude
evidence “if its probative value is substantially outweighed by
t he dangers of unfair prejudice, confusion of the issues, or
m sl eadi ng the jury, or by considerations of undue del ay, waste
of tinme, or needl ess presentation of cumul ative evidence.” Fed.

R Evid. 403. Assum ng, arguendo, that the design changes were
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conpel l ed by the governnent and a superior authority exception
does exist, the court believes that the exercise of its
di scretion under Fed. R Evid. 403 weighs in favor of excluding
the all eged governnental renedial actions under the circunstances
of this case. Accordingly, evidence of subsequent design changes
may not be presented to prove defendants’ alleged negligence.

Al t hough evi dence of subsequent design changes is precluded
on the issue of negligence, it may be admtted if offered for
anot her purpose as to which “a genuine issue is present or for

i npeachnent.” Petree v. Victor Fluid Power, Inc., 831 F.2d 1191,

1198 (1987). The Fifth Crcuit, for exanple, has held that
evi dence of subsequent renedial neasures is adm ssible as “proof
of subsidiary issues in the case, such as know edge of a

dangerous condition .... Rozier v. Ford Mdtor Co., 573 F.2d

1332 (5th Gir.), reh’ g denied, 578 F.2d 871 (5th Cir. 1978).

In Pitasi v. Stratton Corp., 968 F.2d 1558, 1560-61 (2nd

Cr. 1992), for exanple, the district court refused to allow
evi dence of renedi al changes to rebut defendant’s argunent that
plaintiff was contributorily negligent. On appeal, the Second
Crcuit held that the probative value of this evidence clearly
outweighed its prejudicial effect, and its exclusion constituted
an abuse of discretion. 1d.

In the present case, defendants have asserted the

government contractor defense as an affirmative defense. In
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Boyle v. United Techs. Corp., 487 U.S. 500, 512 108 S. . 2510,

101 L. Ed.2d 442 (1988), the United States Suprene Court
established a three-prong test for the establishnment of this
defense. The third prong or elenent of the defense is that the
mlitary equi pnment supplier warned the United States about the
dangers in the use of the equi pnent that were known to the
supplier but not to the United States. |d.

Plaintiffs seek to chall enge defendants’ assertions that
they warned the United States of the consequences of the design
choi ces by presenting evidence that the governnent was not aware
of the choice between the unidirectional seal and the
bi directional seal, nor that the donut seal was renoved from
Gsprey No. 4. They further argue that the subsequent design
changes the governnent required defendants to inplenent rebuts
def endants’ evidence that the governnent was properly inforned.
Thus, the subsequent design changes are rel evant evidence of the
war ni ngs given to the governnent by the defendants. Accordingly,
whi |l e the post acci dent design changes are not adm ssible to
prove negligence, they are adm ssible for the |imted purpose of
rebutting the affirmati ve defense raised by defendants.

As indicated above, the Third Crcuit has al so recognized

t he i npeachnment exception to Rule 407. See Kenny v. Southeastern

Pennsyl vania Transp. Auth., 581 F.2d 351 (3d Cir.), cert denied,

439 U. S. 1073, 99 S. C. 845, 59 L. Ed.2d 39 (1978). In fact, it
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can be reversible error to exclude evidence of a subsequent
remedi al neasure when it is offered entirely for inpeachnment

purposes. Petree v. Victor Fluid Power, Inc., 887 F.2d 34, 38

(3d Cir. 1989).

However, Rule 407's inpeachnent exception nmay not be used as
a subterfuge to prove negligence or culpability of the defendant.
Petree, 887 F.2d at 39. The court nust interpret the inpeachnent
exception to Rule 407 circunspectly because “any evi dence of
subsequent renedi al neasures m ght be thought to contradict and

SO in a sense inpeach [a party’'s] testinony .... Conpl ai nt of

Consolidation Coal Co., 123 F.3d 126, 136 (3d Cr. 1997), cert.

denied, __ US. __ , 118 S. Ct. 1380, 140 L. Ed.2d 526 (1998)

(quoting Flam nio v. Honda Motor Co., 733 F.2d 463, 468 (7th Gr.

1984)). Accordingly, the evidence offered for inpeachnent nust

contradict the witness's testinony directly. Kelly v. Crown

Equip. Co., 970 F.2d 1273 (2d Cir. 1992).1°% Defining the term

“iI npeachnent” in a | ess stringent manner would permt the

10 In Kelly, supra, defendant’s expert testified that the
forklift involved in an accident giving rise to the clai mwas
properly designed even though he knew that the design had been
altered for subsequently manufactured nmachinery. The expert did
not maeke a statenent that the forklift’s design was the best or
only one possible, only that it was an excellent and proper
design. The court concluded that evidence that the forklift’'s
desi gn had been altered did not contradict that statenment since
alteration did not conpel the conclusion that the first design
was defective. Thus, the trial court’s decision to exclude
evi dence of subsequent changes to inpeach the expert’s statenents
was af firnmed.
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exception to swallow the rule. [d. at 1278.

Therefore, in the present case, plaintiffs may present
evi dence of subsequent renedi al neasures to inpeach a wtness,
but only to the extent that the evidence directly rebuts the
testinony of the w tness.

Plaintiffs further contend that neither the installation of
t he donut seal, nor the changing of the 617 seal froma
unidirectional to a bidirectional design constitutes a subsequent
remedi al neasure under Rul e 407; therefore, evidence of these
changes should be adm ssible in plaintiffs’ case in chief.
(Pls. Opp’'n to Defs’. Mdtion to Exclude Evidence of Design
Changes Mot. at 5, 6.) Additionally, plaintiffs argue that Bel
and GV designs of the aircraft prior to and subsequent to the
crash of Gsprey No. 4 included the donut seal, and that the
initial design of the aircraft called for the 617 seal to be
bidirectional. [d. Finally, plaintiffs submt that the use of
t hese seal s was not a subsequent renedial neasure in response to
the accident, but rather an insistence by the governnent that
Bell and GMfollow their original design, nade independently of
the crash. 1d.

The court concludes that both the existence of and the use
of alternative designs in prior aircraft is of nmarginal rel evance
to the question of whether the defendants were negligent in the

design of Gsprey No. 4. Accordingly, the court excludes this
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evi dence under Rule 403.%
B. Admssibility of Evidence of Design Changes Under Rule 402

Defendants maintain that plaintiffs have not alleged any
theory of liability against GV concerning the design of the
Gsprey engi ne. Defendants further argue that because the design
of the engine itself is not an issue, any evidence of design
changes is irrelevant under Rule 402.12

It is unnecessary to address the nerits of defendant GV s
position in light of the court’s decision to preclude evidence of
subsequent desi gn changes as evidence of negligence or cul pable
conduct agai nst any defendant. Evidence of design changes wl |l
be admtted for the limted purpose of rebutting the governnment
contractor defense and for directly inpeaching the testinony of
any W tness.

V. NAVY COURT OF | NQUI RY REPORT

Pursuant to Navy regul ations, a Court of Inquiry was
convened on July 24, 1992 to investigate the cause of the crash.
(Defs’. CO Rep. Mot. at 2-3.) After several nonths of

i nvestigation and hearings, the Court of Inquiry issued a report

1 Fed. R Evid. 403 provides: “Although relevant, evidence
may be excluded if its probative value is substantially
out wei ghed by the danger of unfair prejudice, confusion of the
i ssues, or msleading the jury, or by considerations of undue
del ay, waste of time, or needl ess presentation of cunul ative
evi dence.”

2 Fed. R Evid. 402 provides: “Evidence which is not
relevant is not adm ssible.”
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(“CA Report”) on Decenber 17, 1992. 1d. at 3. Defendants seek
to exclude all opinions found in the CO Report regarding the
ci rcunst ances surroundi ng the crash, and to prevent w tnesses
from maki ng any reference to those opinions. |If the court admts
the CO Report, defendants’ alternatively request that the
Endorsenent of Admral WC. Bowes al so be admtted, and
plaintiffs do not object.

As an exception to the hearsay rule in civil cases, Federal
Rul e of Evidence 803(8)(C) allows the adm ssion of “factual
findings resulting froman investigation nade pursuant to
authority granted by law, unless the sources of information or
ot her circunstances indicate |ack of trustworthiness.” Fed. R
Evid. 803(8). Conclusions and opinions in a public report are
therefore adm ssible as long as the report is based upon factual

investigation and is sufficiently trustworthy. Beech Aircraft

Corp. v. Rainey, 488 U. S. 153, 167 (1988) (where district court

determ ned that conclusions in Navy JAG report were trustworthy,
report was adm ssible). “[Plublic reports are presuned
admssible . . . and the party opposing their introduction bears
the burden of comng forward with enough ‘negative factors’ to
persuade a court that a report should not be admtted.”

Conmpl ai nt of Nautilus Mdtor Tanker Co., Ltd., 85 F.3d 105, 113

(3d Cir. 1996) (citing Beech Aircraft, 488 U S. at 167). A

district court considers four non-exhaustive factors in

33



determ ning whether a public report is sufficiently trustworthy:
(1) the tineliness of the investigation; (2) the investigator's
skill and experience; (3) whether a hearing was held; and (4)

possi bl e bias when reports are prepared with a view to possible

l[itigation. Conplaint of Nautilus, 85 F.3d at 112 (citing Beech

Aircraft, 488 U S. at 168 n.11); see also Fed. R Evid. 803,
Advi sory Comm Not es.
Def endants contend the CO Report is untrustworthy because
(1) its conclusions |ack adequate factual bases and do not neet
the standard for admtting expert opinion, (2) it is not a final
report, and (3) it is politically biased.
A. Factual Basis & Expert QOpinion

Def endants cite Judge Becker’s opinion in Zenith Radi o Corp.

v. Matsushita Elec. Indus. Co. for the proposition that “whether

the factual basis for the report is flawed, and whether the facts
or data upon which the opinion is based are ascertai nabl e and/ or
of a type reasonably relied upon by experts in the field” is a
factor relevant to the trustworthiness of the CO Report. Zenith

Radio Corp. v. Matsushita Elec. Indus. Co., 505 F. Supp. 1125,

1150 (E.D. Pa. 1980), aff’'d in part, rev'd in part sub nom In re

Japanese Elec. Prods. Antitrust Litig., 723 F.2d 238 (3d Gr.

1983), rev'd in part sub nom Matsushita Elec. Indus. Co., Ltd.

v. Zenith Radio Corp., 475 U. S. 574 (1986). Plaintiffs respond

that this consideration is “either legally irrelevant under Rule
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803(8)(C), or of only slight relevance.” (Pls’. Joint Mem

Qpposing Defs’. CO Rep. Mot. at 6) (quoting In re Japanese Elec.

Prods. Antitrust Litig., 723 F.2d 238, 268 (3d Gr. 1983), rev'd

in part sub nom Matsushita Elec. Indus. Co., Ltd. v. Zenith

Radio Corp., 475 U.S. 574 (1986)). This factor was not expressly

rejected by the Third Crcuit on appeal, see id., and because the
i nvestigation of the crash was highly technical in nature, Judge
Becker’s factual basis/reasonable reliance factor will be

consi dered her e. See also Gentile v. County of Suffolk, 129

F.R D. 435, 450-53 (E.D.N. Y. 1990); Escrow Di sbursenent Ins.

Agency, Inc. v. Anerican Title and Ins. Co., Inc., 551 F. Supp.

302, 305-06 (S.D. Fla. 1982).

Def endants attack the report’s factual basis by pointing to
areas where Admral Bowe's endorsenent takes exception with the
CAO Report’s conclusions. None of these exceptions, however
establish that the CO Report either |acks adequate factual bases
for its findings or depends upon evidence not reasonably relied
upon by experts. The report’s opinion which defendants find nost
obj ecti onabl e states, “[t]he backwards installation of the
forward oil seal . . . may have been the primary cause of a
proprotor gearbox oil leak . . . .” (CO Rep. at 65, | 41.)

Adm ral Bowe’s endorsenent nerely downgrades that possibility,
stating, “[i]nmproper installation of the torqueneter shaft seals

shoul d only be consi dered one of several ‘possible |eak sources
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of flammable fluid.” (Bowe Endorsenent at 6, f 10 & 10a.)
Further, two of the endorsenent exceptions cited by defendants do
not appear to involve defendants’ own all eged negligence. (Ex
B., Bowe Endorsenent at 30, 1 m jj) (“There is no evidence that
the pilot noved the TCL incorrectly.”). The other endorsenent
exceptions for lack of substantiating evidence concern design
characteristics which are cited by the CO Report as secondary
cause factors of the crash.'® The endorsenent, however
thoroughly explains its disagreenents with the CO Report’s
opi ni ons on these possible causes. (Bowe Endorsenent at 9,
14.) Those exceptions go to the weight, not the adm ssibility,
of the CO Report.

In any case, the CO Report’s conclusion that inproper sea
installation was the probable cause of the crash appears to
possess adequate substantiating evidence in its own right. The
report found that the torqueneter shaft seal was installed
backwards (CO Rep. at 25, § 171), had swelled .003 to .007 inch
and stretched .002 inches (1d. at 53, { 370), and that another V-
22 experienced an oil |eak when “the forward torqueneter shaft

seal was installed incorrectly.” (Pls’. Reply in Opp’'n to Defs’

13 See CO Rep. at 73, T 88 (“The lack of adequate nacelle
conversion redundancy is considered to be a cause factor in the
m shap.”); Bowe Endorsenent at 33, { ff & ii (both stating,
“[t]here is no evidence avail abl e which woul d suggest that the
rate of descent could have been arrested to allow for a
survi vabl e water |anding”).
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CO Mt., Ex. 3, Dep. of Petty Oficer Todd Cal dwel | at 64-69)
(testifying that he observed gearbox oil fluid | eakage from sea
install ed backwards). These factual bases do not indicate a | ack
of trustwort hiness.

Mor eover, Rule 803(8)(C) does not necessarily require that
every variable in a public report be accounted for. 1In the

Japanese El ectronic Products antitrust case, the Court of Appeals

reviewed the district court’s exclusion of a Treasury Departnent
report which determned that tel evisions from Japan were being

sold on an anti-conpetitive basis. 1n re Japanese Elec. Prods.

Antitrust Litig., 723 F.2d 238 (3d GCr. 1983), rev'd in part on

ot her grounds sub nom Matsushita Elec. Indus. Co., Ltd. v.

Zenith Radio Corp., 475 U.S. 574 (1986). In calculating the

television sets’ fair market value, the Treasury Departnent made
adjustnents “for differences in the nerchandi se, and for
differences in advertising and credit costs.” |1d. at 267-68.

The district court excluded the report in part because “the
finding contained no statenent of reasons for allowances or

di sal |l owances of particular adjustnents.” |1d. at 268.

Reversing, the Court of Appeals held that “there is no
requirenent in Rule 803(8)(C) that an investigative report
contain a statenment of reasons for each adjustnment or all owance.”
Id.

Simlarly, where a mlitary investigative body engages in
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nmont hs of detailed investigation and hearings, where the
commandi ng of ficer endorsing the report states that “[t]he

conbi nation of skills and perspectives residing in the nenbers of
the Court not only allowed the causes of this crash to be clearly
establ i shed, but also offered valuable insights into design

i ssues” (Bowe Endorsenent at 3, T 3), and where the report itself
generally explains its investigation and analysis in great

detail, Rule 803(8)(C) does not require exclusion sinply because
the endorsing authority does not concur with sone of the

i nvestigative body’'s findings. 1d.

Defendants lastly argue that the CO Report ignored the
results of a test run by Bell Helicopter which found that even
when the torqueneter shaft seal at issue was installed backwards,
no | eakage occurred. (Defs’. CO Rep. Mdt, Ex. J.) That
contention is not supported by the record. Conmander G egory and
Col onel Nyneyer, nenbers of the Court of Inquiry, nmade clear that
they were aware of the Bell test results before issuing the
report. (Defs’. CO Rep. Mot., Ex. G COrdr. G egory Dep at 174-
179 and Ex. H, Col. Nyneyer Dep. at 126:20.)'* Sinply because
the CO Report did not find that Bell’s test results forecl osed

the possibility of torqueneter seal |eakage does not invalidate

14 See also CO Rep. at 53, T 370 (noting that the Bel
test found “[t]he reversed [seal] configuration was run at 12576
rpomand at 15000 rpmat 2° and 60° nacelle angle with no | eakage
of oil.”) &Ild. at 65, § 41 (noting that “ground testing with
incorrectly installed seals did not show significant |eakage”).

38



the Court of Inquiry s determ nation that |eakage “possibly”
occurred because the crash seal was installed backwards. '
(Defs’. CO Rep. Mdt., Ex. B., Bowe Endorsenent at 6, { 10a.)
Agai n, defendants’ evidence that the torqueneter seals did not
| eak goes to weight rather than adm ssibility.
B. Finality

Def endants next contend that the CO Report should be
excl uded because Navy Regul ations dictate that reports of
admnistrative fact-finding bodies are not “final determ nations
or legal judgnents,” and their recomendati ons are not *“bi nding
upon convening or reviewing authorities.” (Defs’. CO Mdt. at
12.) (citing JAG Manual Section 0202a(l1l). Because the report was
prepared by junior officers and was subject to review by
commandi ng officers, defendants argue that it is not a final
report and therefore untrustworthy.

Courts have found that finality is relevant to a public

report’s trustworthiness. See Conplaint of Minyan, 143 F. R D

560, 564 (D.N.J. 1992); Centile v. County of Suffolk, 129 F.R D

435, 450 (E.D.N. Y. 1990); Zenith Radio Corp., 505 F. Supp. at

1147. In this case, however, exam nation of both the CO Report
and Adm ral Bowe’s endorsenent establish that the CO Report is

final for purposes of Rule 803(8)(C). The endorsenent states,

% This is especially so given the report’s finding that
“[t]he seals fromV-22 nunber 4 had swelled .003 to .007 inch and
were stretched 0.2 inches.” CO Rep. at 53, { 370.
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“[t]he proceedings and the findings of facts, opinion, and
recommendations of the Court of Inquiry are approved, except as
noted below.” (Bowe Endorsenent, at 2, § 1.) Moreover, the
endor senent makes frequent reference to the findings of the CO
Report, (Bowe Endorsenent at 3, { 1), so that excluding the
report would nake Admral Bowe’'s endorsenent inconplete. It is
clear that the CO Report and Admral Bowe's endorsenent to it
together constitute a final report.

Even wi thout the endorsenent, the CO Report could be
considered final. Plaintiffs cite the DDC. Crcuit’s decision in

In re Korean Air Lines Disaster, 932 F.2d 1475, 1481-3 (D.C. Gr.

1991), which found that a report of the International Cvil

Avi ation Organization (“ICAO) was final under Rule 803(8)(C
despite the 1 CAO Council’s refusal to endorse it. The court
consi dered the report final because the | CAO i nvestigator “was
acting in his official capacity as a public official when he
conducted ‘an investigation nade pursuant to authority grated by
law . . . and issued his final report.” 1d. at 1482. There is
no di spute here that the Court of Inquiry was convened pursuant
to Navy regulations and that its report was final as to the Court
of Inquiry. In fact, Captain Hollis’ introduction to the report
explicitly states, “[t]he investigation is conplete as of this
date.” (CO Rep. at intro. page.) Consideration of finality

actually weighs in favor of admtting the CO Report.
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C. Political Bias

Def endants’ final argunent is that the CO Report is
untrustworthy because it is politically biased. They explain
that the Court of Inquiry conducted its investigation in the
cl osing days of the 1992 Presidential and Congressional canpai gns
and that the V-22 programwas in political jeopardy, having
previously been term nated and resurrected. G ven that
background, defendants suggest “there was possible pressure on
the nmenbers of the CO not only to find a cause of the crash, but
al so to reassure | awmakers that the cause was easily correctable
such that no major nodification of the V-22 program was
required.” (Defs. CO Rep. Mt. at 14.)

Def endants have not subm tted any evidence that the Court of
I nquiry was under political pressure to provide | awmakers wth an
easy fix for the V-22 program This unlikely theory does not
underm ne the trustworthiness of the report.

In sum the CO Report is presuned adm ssible under Rule
803(8) (O, and defendants have not rebutted that presunption.
The CO Report appears to be trustworthy and it will be admtted

into evidence along with Adm ral Bowe’ s endorsenent.
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