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Presently before the Court is the Joint Mdtion of Plaintiffs
for Sanctions or, in the alternative, to Conpel the Re-deposition
of Paul Morrow (Docurment No. 47). For the reasons that foll ow,
Plaintiffs’ notion for sanctions or to conpel is denied.
Plaintiffs, however, have been denied an opportunity to di scover
information that potentially would serve their case, and
therefore may serve interrogatories on Defendant, but only in a
manner in strict accordance with this Menorandum and O der.

The circunstances underlying this notion relate to M.

Morrow s assertion of attorney-client privilege in response to



guestions posed to himat his deposition. During the deposition,
plaintiffs’ counsel asked M. Mirrow wi th whom at Dorsey he

di scussed a nenorandumwitten by Charles Mudd, a forner Dorsey
vice president for sales, that was distributed to Dorsey Trailers
dealers. (Morrow Dep. at 57-58.) Before M. Mrrow answered,
def ense counsel raised the issue of attorney-client privilege,

which M. Mrrow then asserted. (ld. at 59-61.) M. Morrow
subsequent |y answered, in response to questions following up his
claimof privilege, that he couldn’t recall whether any

di scussi ons regardi ng the nenorandum ever took place. (Ld. at
65- 66. )

Plaintiffs argue that there are no factual or |egal bases on
which to claimthe privilege. Plaintiffs claimthey have been
severely prejudiced, and that they have been prevented “from
obt ai ning rel evant and potentially very neani ngful discovery from
this corporate Defendant.” (Pls.” Mem Supp. Joint Mdt. at 4.)
Accordingly, plaintiffs allege, M. Mrrow s and defense
counsel s conduct at the deposition is sanctionabl e under Federal
Rule of G vil Procedure 37(b)(2).

Plaintiffs correctly have concl uded the privil ege does not
apply in this situation. The attorney-client privilege prevents
attorneys fromtestifying about confidential conmmunications nade
to the attorney for the purpose of obtaining |egal advice. 1n re

Ford Motor Co., 110 F.3d 954, 965 (3d Cir. 1997) (discussing 42

Pa. Cons. Stat. Ann. 8 5928 (West 1982)). Based upon M.
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Morrow s deposition transcript, it appears he did not receive the
menor andum as part of a request for |legal advice. First, fellow
vice-presidents at Dorsey Trailers did not know M. Mirrow was an
attorney (Kenp Dep. at 34), and so the possibility that other
menbers of Dorsey managenent sought M. Mrrow out for | egal
advice is, at best, renpte. Second, it also appears fromthe
transcript that the nenorandum canme across M. Mrrow s desk as
part of the nmenorandumi s distribution to other nmenbers of
managenment.! |In this case, M. Mrrow wul d have been acting as
Dorsey Trailers’ vice president, and not its attorney, when he
recei ved the nmenorandum and this role was never converted to
that of an attorney rendering |egal advice during any subsequent
conversation. Dorsey Trailers has utterly failed to all ege any
facts that would challenge this concl usion.

Plaintiffs, however, overstate the prejudice they have
suffered through the assertion of the privilege. The conduct at
the deposition denied Plaintiffs only an opportunity to di scover
how wi del y known the nenorandunis contents were to Dorsey

Trailer’s managenent; Plaintiffs are in possession of the

!Nothing in M. Mrrow s description of his duties indicates
he woul d have recei ved the nenorandum for any purpose other than
his input as a nenber of nmanagenent. At his deposition, M.
Morrow said his obligations as vice president of adm nistration
i ncl uded adm ni stering benefits plans and bei ng contact at Dorsey
for outside attorneys. (Mrrow Dep. at 10-11.) Not included in
this list was responsibility for review ng corporate policy or
eval uating those policies’ |legal ramfications.
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menmor andum which will speak for itself at trial. The Court
therefore finds Plaintiffs are not sufficiently prejudiced to
warrant sanctions, and will deny their notion.

What ever prejudice Plaintiffs have suffered is easily
remedi ed, although not in the fashion requested by Plaintiffs.
Plaintiffs seek | eave to re-depose M. Mrrow, but that avenue
exposes this litigation to further delays potentially arising
either fromscheduling conflicts or nore contentious behavi or by
the parties. The Court, therefore, will deny Plaintiffs’ request
to re-depose M. Mrrow, but because the assertion of privilege
during the deposition was erroneous and nay have prevented
Plaintiffs fromdiscovering the extent of the know edge of Dorsey
Trail ers’ managenent, the Court will permt Plaintiffs to serve
interrogatories on Defendant. These interrogatories, however,

W Il be exceedingly limted in scope, and will seek information
relating only to with whom M. Mrrow di scussed the nenorandum
and when those conversations took place. This narrow scope of
inquiry will be matched by the nunber of interrogatories
permtted under the following Oder: Plaintiffs’ may serve only
two (2) interrogatories, including sub-parts, on Defendant.

Defendant will have ten (10) days to respond.
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ORDER
AND NOW this 15th day of October, 1998, in consideration of
Plaintiffs’ Joint Mtion for Sanctions or, in the Alternative, to
Re- Depose Paul Morrow (Doc. No. 47), and Defendant’s Response, it

i s hereby ORDERED:
1. Plaintiffs’ notion is DEN ED

2. Plaintiffs may serve two interrogatories, including sub-

parts, in accordance with the acconpanyi ng Menorandum and



3. Defendant wll have ten days in which to respond to

Plaintiffs’ interrogatories.

BY THE COURT:

JAMES M3 RR KELLY, J.



