IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD PEARSON

V.
CITY OF PH LADELPHI A, JAMES ; CVIL ACTI ON
SANTOM ERI, MATTHEW MCGUI RE, :
JOHN GARVEY, JOHN DOE NOLE, : NO. 97-1298

MAE CALEB, DONNA BATEMAN
ROBERT THOVAS, FRANK HALL
EARL HATCHER, MAJOR BAMBERSK
AND PI EL

VEMORANDUM ORDER

Presently before the court are defendant Caleb’ s Mtion
for Reconsideration (Doc. #89) and defendants Thomas’s and
Bat eman’ s Mbtion for Reconsideration (Doc. #90) by which these
def endants ask the court to vacate its order of August 31, 1998
denying their notions for summary judgnent and now to grant those
notions. Plaintiff alleges that these defendants willfully
caused or contributed to an unreasonabl e delay in nedical
treatnment for an obviously serious nedical need while plaintiff
was confined at Hol mesburg prison

The essence of defendants’ argunents is that plaintiff
has not produced expert nedical testinony to prove the existence
of a "serious" nedical condition and has failed to overcone
def endants’ "good faith" defense.

Movants argue that plaintiff is required to produce

expert nedical testinony to establish that he had a serious



medi cal need. They cite Boring v. Kazakiew cz, 833 F.3d 468 (3d

Cr. 1987), cert. denied, 485 U S. 991 (1988). 1In Boring the

questions were whether an old knee injury required surgery, what
type of shanpoo should be used to control scaling and what, if
any, risks were posed by the use of tenporary dental fillings.
The Court concluded that an unaided jury would be unable to
decide if the particular conditions in question were "serious."
For that reason the Court held that "[i]n these circunstances,
the district court properly required expert nedical opinion."
Id. at 473. The Court in Boring did not hold that expert
testinony is required to establish the seriousness of any and
every nedi cal condition conplained of by a plaintiff innmate.

See, e.g., West v. Keve, 571 F.2d 158, 162 (3d Cr. 1978)

(determ nation of seriousness of plaintiff’s condition may be
made with benefit of nedical testinony "if necessary").

That a separated shoul der acconpani ed by extrene pain
or a protruding netallic pin acconpani ed by bl eedi ng and severe
pain are "serious" conditions would seemto be sufficiently
obvi ous to obviate the need for expert testinony. See, e.g.,

A dhamyv. Chandler-Halford, 877 F. Supp. 1340, 1355 (N.D. lowa

1995) (fractured wist presents serious nedical need apparent to

| ayperson w thout need for expert testinony); Shoop v. Dauphin

County, 755 F. Supp. 1327, 1331 (M D. Pa. 1991) (suggesting

obvi ous seriousness to | ayperson of certain medical conditions



i ncl udi ng broken bones and bruises), aff’d, 945 F.2d 396 (3d G r.

1991) cert. denied, 502 U S 1097 (1992). In any event,

plaintiff does propose to call a nedical expert, Dr. M chael
Sal t zburg, an orthopaedi c surgeon.

Dr. Saltzburg wll testify that there was an
unconsci onabl e delay in providing the surgery for plaintiff
recomended by an orthopaedic consultant, that plaintiff suffered
froman infection and that the nedical care he received was
"barbaric" and so unreasonable that it "denonstrates deliberate
indifference." A nmedical condition which a physician has
di agnosed as requiring treatnent is "serious" for Eighth
Amendnent purposes. QO dham 877 F. Supp. at 1357. It is also
evident that ignoring nunmerous requests for attention for extrene
unabat ed pain over several nonths could evince deliberate

indifference to a serious nedical need. See Monnoput h County

Correctional Institution Inmates v. Lanzaro, 834 F.2d 326, 347

(3d Cir. 1987) ("serious nedical need" enconpasses condition

produci ng extrene pain), cert. denied, 486 U S. 106 (1988). See

also Jolly v. Klein, 923 F. Supp. 931, 946 (S.D. Tex. 1996)

(delay in treating pain and infection violates right to adequate

medi cal care); Phillips v. Mchigan Dep’t. of Corrections, 731 F

Supp. 792, 799 (WD. Mch. 1990) (denial of care resulting in

unnecessary pain or suffering will sustain 8§ 1983 claim, aff’d,



932 F.2d 969 (6th Cr. 1991); Jones v. Ehlert, 704 F. Supp. 885,

888 (E.D. Ws. 1989) (same), aff’'d, 899 F.2d 17 (7th Gir. 1990).

Movants al so argue that plaintiff has failed to
overcone their "good faith defense.” Insofar as good faith is an
affirmati ve defense, neither defendant Thomas nor def endant
Bateman has pled it. Indeed, a review of the file and docket
confirnms that these defendants have never filed an answer to
plaintiff’s conplaint. They also never asserted such a defense
in their notions to dismss and for summary judgnent. They raise
the defense of good faith for the first tinme in their notion for
reconsi deration. Defendant Caleb did file an answer with
affirmative defenses including qualified imunity and good faith.
She al so asserted a good faith defense in her notion for summary
j udgnent .

Movants state that as independent contractors paid by
the Gty to staff prison nedical facilities, they are entitled to
assert a good faith defense which plaintiff nust overcone with
proof that novants subjectively understood their conduct viol ated
plaintiff’s constitutional rights. For this they rely on Jordan

v. Fox, Rothschild, OBrien & Frankel, 20 F.3d 1250 (3d Cr.

1994). The Court in Jordan held that private individuals
i nvoki ng state attachment | aws subsequently held unconstitutional

had a defense of good faith. 1d. at 1276. See also Watt V.

Cole, 994 F.2d 1113, 1120 (5th Cr.) (same), cert. denied, 114 S




C. 470 (1993). The defense is predicated on the el enents of
mal i ce and | ack of probable cause required to prove w ongful
attachment at common | aw, which was presunptively subsunmed by §

1983. See Jordan, 30 F.3d at 1276 n. 31. See also Watt v. Cole,

504 U. S. 158, 173-74 (1992) (Kennedy, J. concurring) (discussing
support in common | aw for reasonabl eness of good faith reliance
by private individual on facially valid statute prior to judicial
determ nation of unconstitutionality).

To inmport into Eighth Anmendnment jurisprudence a defense
predi cated on the el enments of a conmmon | aw claimfor a w ongful
sei zure of property and the reasonabl eness of reliance on a
facially valid statute is a leap. The good faith defense
di scussed in Jordan has yet to be afforded to other than private
i ndi viduals who in concert with state officials invoke state | aw
in pursuit of a private objective. 1In any event, like the
subj ective know edge conponent of an Ei ghth Amendnent cl ai m
itself, bad faith can be inferred fromcircunstantial evidence.
Id. at 174. It is virtually inconceivable that a nedi cal
prof essional working in a prison would be unaware that failing to
address severe pain for a period of nonths and rendering care to
an inmate which is "barbaric" violated his constitutional rights.
If the jury were to credit plaintiff’s evidence and reject
defendants', it could reasonably conclude that defendants did not

act in good faith.



As noted, novant Caleb also pled qualified i munity
al t hough she did not pursue it in her notions to dismss and for
sunmary judgnent.! A claimof qualified imunity inplicates the
obj ective | egal reasonabl eness of a defendant’s conduct rather
t han questions of subjective nalice inplicated by a good faith

def ense. See Anderson v. Creighton, 483 U S. 635, 645 (1987).°?

Qualified imunity has been afforded to private
i ndi viduals who at the behest of state officials perform

governnental functions. See Warner v. Grand County, 57 F.3d 962,

965-67 (10th Gr. 1995); Wllianms v. O Leary, 55 F. 3d 320, 323

(7th CGr. 1995); Burwell v. Board of Trustees of Georgia Mlitary

Coll ege, 970 F.2d 785, 795 (11th Gr. 1992), cert. denied, 507

U S 1018 (1993). Whether such inmmunity remains available in
these circunstances is questionable after the recent five to four
hol di ng of the Suprene Court that private prison guards, at | east
t hose who act w thout neani ngful governnment supervision or

direction, do not enjoy qualified imunity fromsuit under

! It is unclear whether defendant Cal eb neant to
preserve a claimof qualified imunity. Since the denial of a
claimof qualified immunity is i mredi ately appeal abl e, however,
the court has addressed it. See Mtchell v. Forsyth, 472 U S
511, 530 (1985). It would appear that no such appeal is
available to test a defendant's claimof good faith. See Jordan,
20 F. 3d at 1277 n. 33.

2

While a claimof qualified inmunity and of good
faith are thus conceptually quite distinct, as a practical matter
"good faith may be difficult to establish in the face of a
showi ng that from an objective standpoint no reasonabl e person
could have acted as the defendant did." Watt, 504 U S. at 173.

6



8 1983. See Richardson v. MKnight, 117 S. C. 2100, 2109

(1997).3% In any event, construing the record in a |ight nost
favorable to plaintiff as the court nust when asked to grant
summary judgnent, defendants' conduct violated a clearly
established right to treatnent for serious nedical needs of which
a reasonabl e prison health care professional would have been
awar e.

ACCORDI NG&Y, this day of QOctober, 1998, IT IS
HEREBY ORDERED t hat the Mdtions of defendants Cal eb, Thomas and

Bat eman for Reconsi deration are DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.

3 The Court in Richardson did note that, unlike
private prison managers and guards, the conmon | aw provi ded
imunity to doctors who perforned services at the behest of the
state. 1d. at 2105. Also, one cannot discern fromthe sunmary
judgnment record in the instant case the nature and extent of the
direction or supervision by the Gty of the performance of
private health care professionals engaged to provide prison
medi cal servi ces.




