IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES BOWWAN : CIVIL ACTI ON
V.
AMERI CAN MEDI CAL SYSTEMS, | NC. : NO. 96-7871

VEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. Cct ober 7, 1998

Presently before the Court are the Mdtions for Judgnent
on the Pleadings and for Stay Arbitration by Defendant Anerican
Medi cal Systens, Inc. (Docket No. 5), Plaintiff Charles Bowman’s
Response thereto (Docket No. 6) and Defendant’s Reply thereto
(Docket No. 9). For the foregoing reasons, the Defendant’s Modtion

for Judgnent on the Pleadings is GRANTED. \?

. BACKGROUND

This is a products liability case. The instant action
arises fromthe inplantation of a Dynaflex self contained Penile
Prosthesis (the “Prosthesis”) designed and manuf actured by
Ameri can Medical Systens, Inc. (“AM5” or “Defendant”) in the
Plaintiff Charles Bowran. AMS, a M nnesota corporation doing
busi ness in the Commonweal th of Pennsyl vania and suppl yi ng

products for use in the Commonweal th, manufactures, tests,

! As discussed nore fully below, Defendant’s Mdtion for Stay

Arbitration is denied as noot. See infra Part |I1.D.



pronotes, advertises and supplies nedical devises including the
Dynafl ex self contained Penile Prosthesis. Pl.’s Am Conpl. at
191 2, 5. Charles Bowran, a resident of Phil adel phia,

Pennsyl vania suffers frommale penile inpotence. 1d. at 7 1, 6.
As a consequence of his inpotency, on June 6, 1994, the Plaintiff
underwent surgery to have the Prosthesis inplanted in him |d.
at § 6. Bowran asserts that his physician, Dr. Jerry Cates,
performed the procedure at Episcopal Hospital. 1d. at § 7. The
Plaintiff alleges that sonetinme in March of 1995, the Prosthesis
“fail ed and ceased to function normally” and “was broken on the
right side.” 1d. at 11 8, 9. On June 5, 1995, the Plaintiff

underwent surgery to renove and replace the prosthesis. Pl.’s
Am Conpl. ¥ 16.

Accordi ng to Bowran, he requested that Dr. Cates
preserve the renoved Prothesis for testing. 1d. at § 17. More
specifically, the Plaintiff asserts that “on or about April 5,
1995,” Plaintiff’s counsel wote a letter to Dr. Cates asking
that the Prosthesis be preserved after renoval so that “it can be
exam ned by appropriate engineers to determ ne the cause of it
breaking.” 1d. Dr. Cates neverthel ess spoliated the renoved
Prosthesis before any exam nation could be perfornmed. Pl.’s
Answer q 11. Dr. Cates is now dead. |d. at § 12.

On May 31, 1996, Bowran filed his conplaint in the

Court of Common Pl eas of Philadel phia County, Pennsylvania. On



Novenber 26, 1996, AMS renoved this case to the United States
District Court for the Eastern District of Pennsylvania. The
Plaintiff filed an Arended Conpl ai nt on August 16, 1997,

alleging clains of strict liability (Count 1), breach of warranty
(Count I1), and negligence (Count I11) against Defendant AMS and
spoliation of evidence (Count |V) against Episcopal Hospital and
Richard L. Murris, executor of the estate of Jerry Cates, MD.,
deceased. On April 3, 1998, AMS filed the instant notion, seeking
to dismss Counts | through Il of the Plaintiff’s conpl aint
under Federal Rule of Civil Procedure 12(c), and for stay of
arbitration pendi ng decision on the notion for judgnment on the

pl eadi ngs. For the foregoing reasons, the Defendant’s notions

are granted in part and denied in part.

1. DI SCUSSI ON

A. Standard of Review Under Rule 12(c)

A notion for judgnent on the pleadings under Rule 12(c)
of the Federal Rules of Cvil Procedure is treated under the sane
standard as a notion to dism ss under Rule 12(b)(6) of the

Federal Rules of Cvil Procedure. Regal buto v. Gty of

Phi | adel phia, 937 F. Supp. 374, 376-77 (E.D.Pa. 1995), aff’'d, 91

F.3d 125 (3d Cir.) (table), cert. denied, 117 S. C. 435 (1996);

Constitution Bank v. Di Marco, 815 F. Supp. 154, 157 (E. D. Pa.

1993). Consequently, judgnent under Rule 12(c) wll only be

granted where the noving party has clearly established that no
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material issue of fact rennins to be resolved and that the npvant
is entitled to judgnent as a matter of |law. Regal buto, 937 F

Supp. at 377 (citing Inst. for Scientific Info., Inc. v. Gordon

and Breach, Science Publishers, Inc., 931 F.2d 1002, 1005 (3d

Cr.), cert. denied, 502 U.S. 909 (1991)). Additionally, the

district court nust view the facts and i nferences to be drawn

fromthe pleadings in the |ight nost favorable to the non-novi ng

party. Regal buto, 937 F. Supp. at 377 (citing Janney Montgonery

Scott, Inc. v. Shepard Niles, Inc., 11 F.3d 399, 406 (3d Grr.

1993)) .

B. Plaintiff’'s dains

In Count | of his anended conpl ai nt, Bowran all eges
that AMS is strictly liable to himfor allowing the Prosthesis to
| eave its custody and control containing defects, which rendered
it unsafe, unreasonably dangerous and prone to early failure.
Pl.”s Am Conpl. at T 21. Bowman further alleges that as a
result of the Prosthesis failing prematurely, he suffered
injuries and damages. 1d. Pennsylvania has adopted 8§ 402A of
the Restatenent (Second) of Torts, inposing strict liability on

t he manufacturers and sellers of defective products. See Giggs

V. BIC Corp., 981 F.2d 1429, 1431 (3d Gir.1992); Wbb v. Zern,

422 Pa. 424, 220 A 2d 853, 854 (Pa. 1966). To sustain a strict
product liability claima plaintiff nust prove that the product

was defective, that the defect existed at the tine the product
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left the defendant's control and that the defect in the product
proxi mately caused plaintiff's injuries. &iqggs, 981 F.2d at

1432 (citing Berkebile v. Brantly Helicopter Corp., 462 Pa. 83,

337 A 2d 893, 898 (Pa. 1975)); Walton v. Avco Corp., 530 Pa. 568,

575 (Pa. 1991); Roselli v. Gen. Elec. Corp., 410 Pa. Super. 223,

228 (Pa. Super. Ct. 1991).

Count 11 of Bowran’s anended conpl aint alleges that AMS
expressly and inpliedly warranted that the prosthesis “would be
fit for its reasonable and intended use and woul d not contain
defects in design or manufacture which nmade it unsafe.” Pl.’s
Am Conpl. at § 24-25. To establish a breach of an inplied
warranty of nerchantability or a warranty of fitness for a
particul ar purpose, a plaintiff nmust show that the product as

purchased fromthe defendant was defective. See Bardaji V.

Fl exi ble Flyer Co., No. ClV.A 95-0521, 1995 W. 568483, *2

(E.D. Pa. Sep. 25, 1995) (citing Altronics of Bethlehem Inc. v.

Repco, Inc., 957 F.2d 1102, 1105 (3d Gr. 1992); Stratos v. Super

Sagless Corp., No. CIV.A 93-6712, 1994 W 709375, *8 (E.D. Pa.

Dec. 21, 1994).

In Count I1l of his anended conpl ai nt, Bowran al | eges
that AMS was negligent in failing to properly manufacture,
i nspect, design and test the Prosthesis and that such negligence
caused the Prosthesis to fail. Pl.’s Am Conpl. at T 28. To

sustain a product liability claimbased on negligence, a



plaintiff nmust prove that the product was defective, that the
defect proximately caused an injury and that defendant failed to
exerci se due care in designing, manufacturing or supplying it.

McKenna v. E.lI. DuPont DeNemours and Co., No. ClV.A 87-2233,

1988 W 71271, *2 (E. D.Pa. Jun. 30, 1988); Von Scoy V.

Powermatic, 810 F. Supp. 131, 135 (M D. Pa. 1992).

Def endant correctly contends that the key piece of
evidence in this case, the Prosthesis, has been conpletely
destroyed. Contrary to defendant's assertion, however, the
absence of any physical evidence does not necessarily foreclose
the Plaintiff’s claim A plaintiff may prove a defect through

circunstanti al evidence of a mal functi on. Rogers v. Johnson &

Johnson Prods., Inc., 523 Pa. 176, 181 (Pa. 1989); Surow ec V.

Gen. Motors Corp., 448 Pa. Super. 510, 513-14 (Pa. Super. Ct.

1996) .

C. Spoliation of Evidence

In the instant case, it is undisputed that the
Prosthesis is lost. Thus, the Defendant argues that as
Plaintiff's destruction of the Prosthesis denied it the
opportunity to conduct its own investigation as to the cause of
the failure of the Prosthesis, it is entitled to judgment on the
pl eadi ngs as a sanction for the spoliation of evidence. A party

whi ch reasonably anticipates litigation has an affirnmative duty



to preserve relevant evidence. Baliotis v. MNeil, 870 F. Supp.

1285, 1290 (M D.Pa. 1994). \Were evidence is destroyed,
sanctions nmay be appropriate, including the outright dismssal of
clains, the exclusion of countervailing evidence, or a jury
instruction on the "spoliation inference." This inference
permts the jury to assune that "the destroyed evi dence would
have been unfavorable to the position of the offending party."”

Schmd v. M| waukee Elec. Tool Corp., 13 F.3d 76, 78 (3d Grr.

1994). The appropriate sanction wll depend on the facts and
circunstances of the case. 1d. at 81.

The Third Grcuit, in Schmd, set forth a bal ancing
test as to whether sanctions should be appropriate where evi dence
is lost. Schnmid, 13 F.3d. at 81. The Schm d court held that the
key considerations in a product liability case in deciding
whet her to sanction the plaintiff for destruction of the product
are: (1) the degree of fault of the party who altered or
destroyed the evidence; (2) the degree of prejudice suffered by

the opposing party; and (3) whether there is a | esser sanction

that will avoid substantial unfairness to the opposing party and,
where the offending party is seriously at fault, wll serve to
deter such conduct by others in the future. 1d., at 79. Schmd

| eft open the question of whether the spoliation analysis was “a
matter of substantive Pennsylvania products liability |aw or

federal evidentiary law.” 1d., at 78. The Suprenme Court of



Pennsyl vani a has now renoved all doubt by adopting the Schm d

spoliation standard as the | aw of Pennsylvania. See Schroeder v.

Commonweal t h of Pennsyl vania, Dept. of Transp., 710 A 2d 23, 27

(Pa. 1998).

1. The Degree of Fault of Plaintiff

A plaintiff who brings an action alleging an injury as
a result of a defective product has a duty to preserve the
product for defense inspection. Roselli, 410 Pa. Super. at 228
(affirmng grant of sunmmary judgnent where fragnments of product
all egedly defectively manufactured were |ost by plaintiff and

their attorney); see also Austin v. N ssan Mdtor Corp., U S A,

No. CIV.A 95-1464, 1996 W. 117472, (E.D.Pa. Mar. 12, 1996)
(plaintiffs, who had retai ned counsel prior to the spoliation of
evi dence, were responsible for failure to preserve the allegedly
defective seat even though the seat was actually discarded by the
garage where it had been sent for repairs).

In his menorandum the Plaintiff states w thout
el aboration that “[c]learly [he] was not at fault here.” This
Court nust disagree. Bowran nust bear sone degree of fault in
the loss of the Prosthesis. Like plaintiffs in Roselli and
Austin, Bowman had | egal counsel before spoliation of evidence
occurred. The evidence of record shows that the Plaintiff had

his counsel instruct Dr. Cates to preserve the evidence.



Neverthel ess, Dr. Cates spoliated the Prosthesis upon renoving it
fromBowman. Now that Dr. Cates is dead, it is inpossible to
know why he destroyed the renoved Prosthesis. Even though no
evi dence suggests that the Plaintiff acted in bad faith, the
evi dence was actually discarded by his doctor, and not by Bowran
hinmself, this “in no way relives [his] responsibility.” See

Austin, 1996 W. 117472, at *2.

2. The Degree of Prejudice to the Def endant

In determ ning the degree of prejudice to a defendant
in a products liability case, the Court nust consider the |egal
theory of the Plaintiff. “[T]he court nust distinguish a
manuf acturing defect claimwhere the plaintiff alleges the
particul ar product causing the injuries was defectively
manuf actured, a defect not affecting other products of the sane
nodel , from a design defect case where the plaintiff clains
injuries caused by a defect inherent in the design comon to al

products of that nodel.” Tripp v. Ford Motor Co., No. CIV.A 95-

2661, 1996 W. 377122, at *3 (E.D.Pa. Jul. 3, 1996). In Schmd,
the Third G rcuit observed that matters relating to design
defects can be determ ned as well or better by inspecting and
testing several products of the sane design than by inspecting

t he product involved in the accident. See Schmid, 13 F.3d at 79-

80 (reversing sunmary judgment based on spoliation of evidence in



desi gn defect action); see also Austin, 1996 W. 117472, at *3
(denying summary judgnment in a design defect action where the
entire vehicle, including the allegedly defective driver's seat,
had been | ost).

The prejudice to a defendant from spoliation of
evidence is greater in a manufacturing defect action where the
al |l eged defect is unique to a particular product, and which is
al so the primary source of evidence. “Under Pennsylvania |law, in
a case in which plaintiff does not allege a defect in all of the
defendant's products, a defendant in a products liability case is
entitled to summary judgnent when | oss or destruction of evidence
deprives the defense of the nobst direct neans of countering
plaintiff's allegations.” Schmd, 13 F.3d at 80 (quoting Lee v.

Boyl e-M dway Household Prods, Inc., 792 F. Supp. 1001, 1005

(WD. Pa. 1992)).

In his anended conplaint, the Plaintiff asserts his

claimunder a “mal function theory,” which is anal ogous to

bringing a case under a manufacturing defect theory. Under the

"mal function theory," Bowran nust establish that the Prosthesis
was defective at the tine it left AMS s control. Taylor v.

Sterling Wnthrop, Inc., No. CIV.A 93-3701, 1995 W 590160, *2

(E.D.Pa. Cct. 5, 1995); Roselli, 410 Pa. Super. at 228. 1In the
i nstant case, AMS has had no opportunity to inspect the

Prost hesis. No nmeasurenents, videos or photographs of the
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Prosthesis as well as any of its conponent parts exist. AM
argues that investigation into alternative theories of causation
has been foreclosed by the spoliation of evidence. First, AMS
does not have the opportunity to determ ne whether the Prosthesis
had suffered danmage between the tine of manufacture and the tine
of the inplantation procedure. Second, inspection of the
Prosthesis m ght have permtted AMS to determ ne whether the

all eged failure of the Prosthesis was caused by i nproper

i npl antation of the device. Third, Dr. Cates, the doctor who
performed both the procedures to inplant and renove the
Prosthesis, is now dead. Thus, the Court finds that AVS has been
severely prejudiced by the spoliation of the Prosthesis. Conpare

Harley v. Mkita U S A, Inc., No. CV.A 94-4981, 1998 W

156973, at * 13 (E.D. Pa. Apr. 7, 1998) (finding the degree of
prejudi ce was | ow where defendant “had anple evidence of the
saw s condition” prior to the plaintiff’s spoliation of the key

evi dence) .

3. Lesser Sanctions: Det errence

The courts should "'select the | east onerous sanction
corresponding to the willfulness of the destructive act and the
prejudi ce suffered by the victim'" Schmid, 13 F.3d at 79
(citing Jame S. Corelick, Steven Marzen and Law ence Sol um

Destruction of Evidence, 8§ 3.16, at 117 (1989)). In the instant



case, Dismssal of the Plaintiff’s action is the appropriate
sanction. It is clear that the first two prongs of Schm d have
been satisfied. First, Bowran bears responsibility for
spoliation of the Prosthesis, even though Plaintiff’s counsel
advised Dr. Cates to preserve the renoved Prosthesis for future
litigation. Second, the degree of prejudice suffered by AMS is
prohi bitively high given that the entire Prosthesis has been
destroyed and no exam nation of the Prosthesis was ever
performed. The prejudice to the Plaintiff due to the destruction
of the product is exacerbated even further in the context of the
Plaintiff’s “mal function theory.” Finally, the third el enent of
the Schmd test also dictates that Bowran’s action be di sm ssed
on the pleadings. A lesser sanction such as a jury instruction
on the spoliation inference is not appropriate given that the
Plaintiff brings his claimunder a “mal function theory,” no
physi cal evidence exists and Dr. Cates is now deceased. W thout
the opportunity to examne the Prosthesis or to question Dr.
Cates, the Defendant is unable to prove any secondary causes for
the failure of the Prosthesis or present any evidence related to
causation. Thus, because any | esser sanction would be
i nadequate, judgnent on the pleadings is warranted for the
Def endant on the basis of spoliation of evidence.

The Court recognizes that dismssing Plaintiff’s action

is a ‘drastic’ nmeasure, and should be used only as a ‘I ast
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resort.’” Austin, 1996 W. 117472, at *3 (citing Schm d, 13 F.3d
at 79). Nonethel ess, no sanction other than outright dism ssal
is appropriate given the culpability of the Plaintiff for the
spoliation of the evidence and the inpossible task Defendant
woul d face defending against this action as a result of it. For
the foregoing reasons, the Court will grant the Defendant’s
nmotion for judgnment on the pl eadings under Federal Rule of G vil

Procedure 12(c).

D. Stay Arbitration

This Court referred the instant case to arbitration on
July 28, 1998. An arbitration hearing was held on that sane day
and an arbitration award was entered. Accordingly, the
Defendant’s notion to stay arbitration is denied as noot.

This Court's Final Judgnent foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES BOWWAN : CIVIL ACTI ON
V.
AMERI CAN MEDI CAL SYSTEMS, | NC. NO. 96-7871

Fl NAL JUDGVENT

AND NOW this 7th day of OCctober, 1998, upon
consi deration of the Mdtions for Judgnent on the Pl eadings and for
Stay Arbitration by Defendant American Medical Systens, Inc.
(Docket No. 5), Plaintiff Charles Bowman’s Response t hereto (Docket
No. 6) and Defendant’s Reply thereto (Docket No. 9), the
Def endant’ s Mdtion for Judgnment on the Pl eadings i s GRANTED.

| T 1S FURTHER ORDERED t hat :

(1) JUDGVENT is entered in FAVOR of the Defendant and
AGAI NST the Plaintiff; and

(2) Defendant’s Motion for Stay Arbitration is deni ed as

nmoot .

BY THE COURT:

HERBERT J. HUTTON, J.



