IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, : ClVIL ACTION
Pl ai ntiff, :
V.
GEORGE A. DAVID, et al., :
Def endant s. : NO. 94- CV- 7191

MEMORANDUM & ORDER

J.M KELLY, J. OCTOBER , 1998
The United States of Anerica, on behalf of the
Departnment of Housing and Urban Devel opnent (“HUD’), has filed
t he present notion seeking reconsideration of this Court’s
Menmor andum and Order of June 29, 1998. At that time, on cross-
notions for summary judgnment, the Court denied HUD s notion for
summary judgnent and granted Defendants’ notion for summary
judgment in part. Specifically, the Court granted sunmary
j udgnment to the Defendants on HUD s clains pursuant to 12 U S. C
§ 1715z-4a (1994) for all paynents occurring after Defendants’
nort gages were assigned to GNMA.' The Court’s hol di ng was based
upon a statenent in the Regul atory Agreenent, drafted by HUD
whi ch stated “this Agreenent will continue so long as the
contract of coinsurance remains in force.”

HUD now urges reconsi deration based upon: 1) a section

'HUD conceded that all but one of the chall enged paynents
were not subject to the Federal Priority Statute, 31 U S.C. 8§
3713 (1994), and summary judgnment was granted on those cl ai ns.



of 12 U. S.C. 8§ 1715z-4a not previously considered by the Court;
2) the requirenent contained in 24 CF. R 8 207.17(a) that
private nortgagors be regulated as | ong as the Conm ssi oner of

t he Federal Housing Adm nistration has a financial interest in
the nortgage | oan; and 3) assum ng, as the Court found, that the
Regul at ory Agreenent expired upon the term nation of coinsurance,
t he coi nsurance did not termnate until the notes were endorsed
for full insurance.

BACKGROUND

Def endants are four partnerships that owned four HUD
financed projects, the nmanagi ng general partner of one of those
part nershi ps, the manager of the properties, a partner in each of
t he partnershi ps and George A David. Each project? was financed
in the md-1980s under a HUD coi nsurance program by York
Associates, Inc. (“York”). On each project, the borrower signed
a nortgage, note and Regul atory Agreenent, each of which HUD
drafted. In July 1990, York withdrew from HUD s coi nsurance
program and assi gned the nortgages to the Governnent Nati onal
Mort gage Association (“GNVA’). HUD all eges that $326,500 was
distributed to owners fromrents on the four projects while the

nortgages were in default. HUD therefore seeks doubl e damages

2Al'l of the properties are subject to an individual
nort gage, note and Regul atory Agreenent; however, there are no
property-specific distinctions relevant to the disposition of
this notion.



pursuant to 12 U.S.C. § 1715z-4a.

DI SCUSSI ON

Legal Standard

“[T] he purpose of a notion for reconsideration is to
correct manifest errors of law or fact or to present newy

di scovered evidence.” Harsco Corp. v. Zlotnicki, 779 F.2d 906,

909 (3d Cir. 1985). A district court will grant a party’ s notion
for reconsideration for any of three reasons: (1) the devel opnent
of an intervening change in the law, (2) the energence of new

evi dence not previously available; or (3) to correct a clear

error of law or prevent manifest injustice. Cohen v. Austin, 869

F. Supp. 320, 321 (E.D. Pa. 1994).

HUD now presses the argunent that 12 U S.C. 8§ 1715z-4a
all ows for double damages for Defendants’ violation of a HUD
regul ati on, even absent a Regul atory Agreenent. HUD al so argues
that 24 CF. R 8§ 207.17(a) requires that the Regul atory Agreenent
continues in force as long as HUD has an interest in the
nort gage, contradicting the | anguage of the Regul atory Agreenent.
The Court held in its June 29, 1998, Menorandum and Order that
the plain | anguage of the Regul atory Agreenent could be avoi ded
if it was contradicted by an applicable regulation. HUD urges
t hat exam nation of these issues is appropriate on a notion for
reconsi derati on because the Court failed to address these issues,

whi ch were part of HUD s original argunent.



Revi ew of HUD s Opposition to the Defendants’ Mdtion
for Summary Judgnment indicates that HUD used its present
regul atory argunent as a heading for its statutory argunent and
as a “further indication” in support of its extensive argunent to
excise the termnation clause fromthe Regul atory Agreenent. HUD
al so asserted that it is entitled to double danages for violation
of a HUD regul ati on, even absent an effective regul atory
agreenent, in its discussion of the standard on a notion for
summary judgnent. This was al so stated as a goal of the
Regul at ory Agreenent.

These issues fornmerly were hardly the major issues that
HUD now asserts. |t cannot be said that their om ssion fromthe
June 29, 1998, Menorandum and Order was a manifest error of |aw
Not wi t hst andi ng the propriety of the Court’s om ssion of these
i ssues previously, the Court shall now address these issues, as
their resolution will narrow issues for the inmmnent trial of
this matter.

HUD did not address the effective date of the
termnation of coinsurance in its response to Defendants’ notion
for summary judgnent. HUD now argues that if, as the Court
found, the Regul atory Agreenent term nated along with the
coi nsurance, the coinsurance didn’'t end until the notes were
endorsed for full insurance by HUD. |f HUD s argunent is

correct, to allow Defendants to escape liability for paynents



made during the tine period between when York withdrew fromthe
coi nsurance programuntil HUD endorsed the notes for ful

i nsurance woul d anmount to a manifest injustice. Accordingly, the
Court shall consider this issue fromHUD s Mtion for
Reconsi der ati on.

Il. Requirenents of 12 U.S.C. 8 1715z-4a

When the paynents at issue were nmade, 12 U S.C 8§
1715z-4a(a) (1) provided that HUD nmay seek doubl e damages for
recovery of “any assets or incone used by any person in violation
of . . . (B) any applicable regulation.” HUD urges that
Def endants violated 24 CF. R 8§ 207.17(a), which states that a
private nortgagor shall be regulated by HUD as | ong as HUD has an
interest in the nortgage. Simlarly, HUD al so argues that 24
C.F.R 8 207.17(a) contradicts the term nation clause of the
Regul atory Agreenent, therefore the Regul atory Agreenent renains
effective after the term nation of coinsurance. Both of HUD s
argunments rest upon 8 207 of the National Housing Act (“NHA")
bei ng applicable to the coi nsurance program

HUD argues that there is no new provision for
coi nsurance in 8 244 of the NHA. Rather, the authority to issue
coinsurance is provided in § 207. 24 CF.R 8§ 255.1
(1990) (repeal ed Nov. 12, 1990) stated:

(a) (1) Section 307 of the Housing and Commrunity

Devel opnment Act of 1974 anended the National Housing

Act (the Act) by adding a new section 244 entitled,
“Coi nsurance”. Section 244 authorizes the Departnent
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to insure, under a Coi nsurance Contract, any Mortgage
otherwise eligible for insurance under Title Il of the
Act .

* * *

(c) This part provides for coinsurance of Mortgages

under Section 207 of the National Housing Act (pursuant

to sections 223(f) and 244 of the Act) which cover

existing multifam |y projects neeting the requirenments

of this part.
Contrary to HUD s assertion, 24 CF.R 8 255.1(a)(1) specifically
provides that HUD s power to issue coinsurance arises from§ 244,
Further, upon reading 8 255.1(c), it appears that HUD has
selectively read the first part of this section of the regul ation
to support its position while ignoring the neaning of the
paragraph taken as a whole. Section 255.1(c) allows HUD to
convert fully insured existing nortgages under 8 207 to coi nsured
nort gages under 8 244. Accordingly, coinsurance is authorized by
§ 244 of the NHA and regul ated at 88 255.1 - 255. 828.
Coi nsurance is not authorized by § 207 of the NHA

The position adopted by the Court today is consistent
wth the position taken by HUD and adopted by the court in DR G

Funding Corp. v. United States, 898 F.2d 205 (D.C. G r. 1990).

In DR G Funding, the plaintiff, a nortgage banking institution

sought a declaratory judgnent that it was owed debentures on
defaulted |l oans fromthe date of default rather than the date of
settlement. 1d. at 207. D.R G sought to apply 24 CF.R 8§

207. 259(e), which provided for debentures to be issued and bear



interest fromthe date of default. D.R G Funding, 898 F.2d at

207. D.R G based its argunent upon 8 244 not providing separate
i nsurance authority, but rather piggy-backing on 8 207. D. R G
Fundi ng, 898 F.2d at 208. HUD clained “that the subsequently
enacted 8 244 of the National Housing Act, which permts
coinsurance ‘in addition to’ and ‘notwi thstanding’ the Act’s
provi sion of insurance under other sections, is an independent
grant of authority to provide insurance and that 8 207 is
therefore not applicable to coinsurance.” 1d. The court held
that HUD s interpretation was a reasonable interpretation of the
source of authority to issue coinsurance. |d. The Court agrees
that this interpretation of the source of authority for the
Coi nsurance programis correct.

HUD has taken opposite positions as to the source of

its authority to coinsure nortgages between D.R G Fundi ng and

the present case. The doctrine of judicial estoppel is intended
to prevent a party fromtaking a position contradictory to a

position taken in a prior proceeding. MCarron v. FDIC 111 F. 3d

1089, 1097 (3d Cir. 1997). “The law of this circuit bar[s]

switches of position of this kind.” Miurray v. Silberstein, 882

F.2d 61, 66 (3d Gr. 1988). Judicial estoppel prevents a party
fromplaying fast and | oose with the courts by advanci ng

i nconsi stent positions. United States v. Vastola, 989 F.2d 1318,

1324 (3d Cir. 1993). It is manifest that 8§ 244 provides a source



of coinsurance independent of 8 207. HUD, however, is barred by
the doctrine of judicial estoppel fromasserting that 8§ 244 is an
i ndependent source of authority for coinsurance in DR G
Fundi ng, and then reversing its field here and arguing that § 244
pi ggy backs off of the authority of § 207.
HUD argues that because Defendants’ | oans were assigned
to GNVA under procedures set forth in 24 CF. R 8§ 255.827, HUD s
endor senent of the nortgages for full insurance nmade the
provi sions of 8 207 applicable to Defendants’ nortgages. HUD
relies upon the follow ng | anguage:
(d) The Conm ssioner will endorse any Mirtgage assigned
to GNMA as provided by this section for full insurance
effective as of the date of assignnent in accordance
with the appropriate provisions of 24 CFR Part 207.
Any future insurance claimby GNMA or any assi gnnent of
the fully insured Mortgage will be governed by the
appropriate provisions of 24 CFR Part 207.
Section 255.827 addresses GNMA's rights against a defaulting
lender. GNMA is required to attenpt to assign a coinsured
nmortgage that is not in default to another |ender, otherw se GNVA
can assign the nortgage to itself. 1d. 8§ 255.827(a). Once GNVA
assigns a loan to itself, HUD endorses the fornerly coi nsured
nortgage for full insurance. [d. 8 255.827(d). Section 255.827
specifically addresses the rel ationship between a defaulting
| ender and GNMA, and then the relationship between GNVA and HUD.

The rel ati onship between the nortgagor and HUD i s not addressed.

Section 255.827(d) evokes Part 207 to set a date for when ful



i nsurance for GNVA w || becone applicable and to set forth a
means for governing further assignnments of the nortgage. There
is noindication in this regulation that it is sonehow intended
to revive a Regul atory Agreenent that has expired upon assignnent
of a nortgage to GNMA by its explicit | anguage.

HUD al so argues that endorsenent panels on the notes
and HUD s practice support that coinsured nortgages were governed
by 8§ 207. As the Court holds that 8§ 244 regul ations provide a
separate authority for coinsurance and that HUD is judicially
estopped from asserting that 8 207 authorizes coi nsurance, these
argunents also fail.

[, Ef fective Date of Term nation of Coinsurance

HUD argues that coi nsurance remains in place until HUD
endorses a nortgage for full insurance, even though that
endorsenent is retroactive to the date that GNMA assigned the
loan to itself. Here, because the coi nsurance program had been
termnated by then HUD Secretary Jack Kenp, there was no gap
between the tinme that York assigned these nortgages to GNVA and
when HUD s endorsenent of the nortgages becane effective. HUD
does not suggest a reason, other than extension of the present
Regul atory Agreenents, to have this doubl e insurance coverage.
24 C.F.R 8 255.827 was clearly intended to ensure that a
nort gage was covered by sonme insurance and sel ected the date of

endorsenent as the date of assignment to GNMA.  This nakes sense



because that is the date where a portion of the nortgage woul d
beconme uninsured if it only was covered by coi nsurance.
Accordingly, I will follow the plain neaning of 8 255.827(d) and
hol d that the coi nsurance term nated when the full insurance

becane effective, upon assignnment of the nortgages to GNMVA

CONCLUSI ON

The first two issues raised in HUD s Mtion for
Reconsi deration do not rise to the |level of a manifest error of
law that is normally required for a notion for reconsideration.
Because resol ution of these issues, however, will narrow the
i ssues remaining for trial in this matter, the Court has
determ ned that it should address these issues at this tinme. The
Court finds that HUD s coi nsurance program was authorized by 8§
244 of the FHA rather than 8 207, therefore § 207 regul ati ons do
not apply to coinsurance. The Court believes that it would be a
mani fest error of law to all ow Defendants to escape liability for
illegal disbursenents nade prior to the term nation of
coi nsurance if coinsurance did not termnate until the nortgages
were endorsed for full insurance. A reading of the applicable
regul ati on, however, denonstrates that HUD s endorsenent of full
i nsurance was retroactive to the date that York assigned the
nortgages to GNMA. Coi nsurance termnated at the time of that

assi gnment .
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, : CIVIL ACTI ON

Pl aintiff,

GEORGE A. DAVID, et al.,

Def endant s. : NO. 94- CV- 7191

ORDER
AND NOW this day of QOctober, 1998, upon
consi deration of the Motion for Reconsideration of the United
States of Anerica, on behalf of the Departnent of Housing and
Ur ban Devel opnment, and Defendants’ Response thereto, it is

ORDERED t hat the Mdtion for Reconsideration is DEN ED

BY THE COURT:

JAMES MG RR KELLY, J.
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