IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARRYL Bl CKERSTAFF : CIVIL ACTI ON
V. :
JAMES PRI CE, et al. . NO. 97-6775

VEMORANDUM ORDER

AND NOW TO WT, this day of Septenber 1998, presently
before the court are Darryl Bickerstaff's (“Bickerstaff”) notion
for certificate of appealability, notion to proceed in forma
pauperis and notion to prepare and transmt the record. For the

foll owi ng reasons, the notion for certificate of appealability

will be denied, the notion to proceed in forma pauperis wll be
granted and the notion to prepare and transmt the record will be
deni ed.

The court, by Menorandum and Order dated July 16, 1998,
di sm ssed Bickerstaff's petition for wit of habeas corpus for
failure to exhaust state renedies. On August 14, 1998,
Bi ckerstaff filed notions to issue a certificate of

appeal ability, to proceed in fornma pauperis and to prepare and

transmt the record for appeal. On August 14, 1998, Bickerstaff
filed a notice of appeal. On August 18, 1998, the record was
certified and transmtted on appeal to the United States Court of
Appeal s for the Third Crcuit.

Bi ckerstaff has filed a notion for a certificate of

appeal ability. A circuit justice or judge may issue a



certificate of appealability “only if the applicant has made a
substantial showi ng of the denial of a constitutional right.” 28
U S. C § 2253.

Bi ckerstaff has failed to nake a substantial show ng of the
denial of a constitutional right. As discussed in its July 16,
1998 Menorandum and Order, Bickerstaff brought his petition
seeking relief for his denial of parole. A parole board's
decision may only be reviewed when it relies on factors outside

its discretion. Weaver v. Pennsylvania Bd. of Probation and

Parole, 688 A 2d 766, 775 (Pa. Cormw. Ct. 1997). Because
Bi ckerstaff failed to address the proper state court for relief,
the court dism ssed Bickerstaff's petition for failure to exhaust

state renedies. See Preiser v. Rodriguez, 411 U S. 475, 494-95

(1973) (requiring prisoner to exhaust state renedies).
Exhaustion of state renedi es aside, Bickerstaff still raised no
substantial showing of a denial of a constitutional right.

Bi ckerstaff's petition stated that his First, Fifth, E ghth and
Fourteenth Amendnent rights were violated by his being denied
access to the courts, denied due process, subjected to cruel and
unusual puni shnment and deni ed equal protection. Bickerstaff,
however, provided no facts to support these clains. First,
because there is no right to judicial review of a legitimte
parol e board deci sion, Bickerstaff could not be denied access to
the courts under the First Amendnent. Second, an Ei ghth
Amendnent claimfor cruel and unusual puni shnment cannot be based

merely on a prisoner's feeling that he was unfairly denied
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parole. Last, Bickerstaff's feeling that he was entitled to
parol e based on his conpletion of a nunber of prison prograns

rai ses no constitutional due process or equal protection issues.
None of these assertions anobunt to a substantial show ng of a
denial of a constitutional right. Therefore, the court wll deny
the notion for issuance of a certificate of appealability.

As to Bickerstaff's notion to proceed in fornma pauperis on

appeal pursuant to Fed. R App. P. 24, the court will grant the
notion. Bickerstaff has indicated his desire to appeal the
court's July 16, 1998 Menorandum and Order and has supplied the
information required by Rule 24. Upon consi deration of

Bi ckerstaff's subm ssions, the court is satisfied that he is

entitled to proceed in fornma pauperis.*’

Bi ckerstaff's final notion is for an order directing the
Clerk of Court to prepare and transmt the record in this case
for purposes of appeal. On August 18, 1998, the record was
certified and transmtted on appeal to the United States Court of
Appeal s for the Third CGrcuit. Thus, Bickerstaff's notion wll
be deni ed as noot.

For the reasons set forth above, IT IS ORDERED t hat:

(1) Bickerstaff's notion for a certificate of appealability
i s DEN ED;

(2) Bickerstaff's notion to proceed in forma pauperis is

! Bickerstaff need not neet the filing fee paynent
requirenents of 28 U S. C. 8§ 1915(b) because they do not apply to
habeas corpus petitions or to appeals fromthe denial of such
petitions. Santana v. United States, 98 F.3d 752 (3d Cr. 1996).
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GRANTED; and
(3) Bickerstaff's notion to prepare and transmt the record

for appeal is DEN ED as noot.

LOU S C. BECHTLE, J.



