IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

WALTER BYRNE, RANDALL W NSLOW : ClVIL ACTI ON
and ROBERT WESSEL :

V.
JOURNAL REAQ STER COMPANY and
TROY PUBLI SHING CO., t/a :
SUBURBAN PUBLI CATI ONS : NO. 97-CV-5702
MEMORANDUM
Ludwi g, J. Sept ember 17, 1998
Def endant s Journal Regi ster Conpany and Troy Publishing
Conpany nove for summary judgment. Fed. R Gv. P. 56.1
On Septenber 11, 1997 plaintiff Walter Byrne initiated
this action based on two al |l egedly defamatory pi eces t hat appeared
i n defendants’ weekly newspaper, “The Suburban and Wayne Tines.”
On Cct ober 24, 1997 plaintiffs Randall Wnslow, pro se, and Robert
Wessel 2 fil ed a separate defamation acti on —C. A. No. 97-CV-6585 —

regarding the sanme articles. By order dated January 9, 1998, the

Y “ISlummary j udgnment shoul d be granted i f, after draw ng

all reasonable inferences fromthe underlying facts in the Iight
nost favorable to the non-noving party, the court concl udes that
there i s no genuine issue of material fact to be resolved at tri al
and the noving party is entitled to judgnment as a natter of |law”
Kornegay v. Cottingham 120 F.3d 392, 395 (3d Cr. 1997) (quoting
Spain v. Gallegos, 26 F.3d 439, 446 (3d Cir. 1994) (citations
omtted)). Pro se plaintiff Randall Wnslow joined in plaintiff
Walter Byrne’'s response to the notion. All citations to
plaintiffs’ response wll refer to Byrne’s nmenorandum

2 On August 15, 1998 plaintiff Robert Wssel and
def endants reached a settl enent.



actions were consolidated for discovery purposes. Jurisdictionis
diversity. 28 U S. C § 1332.

On Cctober 22, 1996 the Tredyffrin Townshi p, Pa. Police
Departnment issued the follow ng press rel ease:

RECKLESSLY ENDANGERI NG

10/18/96 at 2300 hours, Police received a
report of gunshots at a residence in the 800
bl ock of Yellow Springs Road, Malvern. Upon
arrival at the residence, officers determ ned
that Walter C. Byrne, 48, of Yellow Springs
Road had fired a .22 caliber handgun in the
direction of the Pennsylvania Turnpike.
O ficers recovered the weapon and nunerous
spent shell casings from Byrne's person.
Byrne was charged w th Reckl essly Endangeri ng
and Sinple Assault. Two additional subjects
within the residence (Robert Wessel, 47, of
Wat er|l oo Avenue, Berwyn, and Randal | W nsl ow,
47, of Sugartown Road, Ml vern) were also
charged wi th Hi ndering Apprehension and Fal se
Reports to Law Enforcenent Agency. All three
subj ects were processed and rel eased.

Motion, exh. b.® On Cctober 24, 1996 defendants published the
following article in the “Police Briefs” section of the “Suburban
and Wayne Ti mes”:

GUNSHOTS

TREDYFFRIN — A report of gunshots at 11 p.m

on QOct. 18 brought police to the hone of

Walter C. Byrne, 48, on Yel |l ow Springs Road in

Mal vern, where they found hi mtaking shots at
t he Pennsylvania Turnpi ke. Police recovered

® On Decenber 6, 1996, at a prelinminary hearing before a
district justice, the crimnal charges pending against plaintiff
Byrne were di sm ssed, and he pleaded guilty to the sunmary of f ense
of disorderly conduct, 18 Pa. C. S. A 8 5503(a)(3) (Recklessly or
intentionally “us[ing] obscene |anguage, or mek[ing] an obscene
gesture” to “cause public inconvenience, annoyance, or alarni).
Response, at 7; notion, exh. e. No information was provided
regardi ng the disposition of the charges agai nst Randall W nsl ow
and Robert Wessel.



the .22-caliber handgun and nunerous spent

shell casings before charging Byrne wth
reckl ess endangernent and sinple assault.
Also charged were Robert Wssel, 47, of

Berwn, and Randall Wnslow, 47, of Malvern,
wi t h hi ndering apprehension and fal se reports
to the police. Al three were processed and
rel eased.

ld. exh. a. On Decenber 26, 1996 the newspaper printed a retrac-
tion:

A police brief in the Cct. 24, 1996 issue of
“The Suburban” was incorrect in stating that a
man shot a . 22-cal i ber handgun at the Pennsyl -
vani a Turnpi ke instead of in the direction of
t he turnpike. The brief, as distributed by
Tredyffrin Police, is printed verbatim bel ow

[ TEXT OF OCTOBER 22, 1996 PRESS RELEASE]

“The Suburban” regrets the error.
Id. exh. c.

According to the conpl aints, the Cctober 24, 1996 “Pol i ce
Brief” and the Decenber 26, 1996 retraction were defanmatory.*
Byrne’s conpl. {1 16, 30; Wnslow s and Wessel s conpl . 1Y 16, 30.
It is undisputed that the sol e source of both was the Cctober 22,
1996 press release. Plaintiffs attribute the retraction to
protests made by them in telephone calls to the newspaper.
Response, exh. 9.

Def endants’ notion i nvokes the Pennsylvania fair report

privil ege. Motion, at 7-12. Plaintiffs contend that (1) the

*Plaintiffs assert, factually, that (1) Byrne fired the
gun into the ground rather than in the direction of the Turnpike;
(2) the Turnpike is not visible from Byrne's property; and (3)
police did not “discover” Byrne firing the gun, but found him
i nside his house. Response, at 4-5.
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privilege is inapplicable to articles based on a police press

rel ease, response,

at 30; and (2) even if the privilege applied,

defendants have forfeited its protection through inaccuracy,

exaggeration and malice, id. at 24-25, 27-28, 33.

The Pennsyl vani a Suprene Court has expl ai ned the scope

and operation of Pennsylvania s fair report privilege as foll ows:

Upon the theory that it is in the public
interest that informati on be made avail abl e as
to what takes place in public affairs, a
newspaper has the privilege to report the acts
of the executive or admnistrative officials

of governnent. . . . However, this is a quali-
fied or conditional privilege, rather than
absolute. If the newspaper account is fair,

accurate and conplete, and not published
solely for the purpose of causing harmto the
person defamed, it is privileged and no re-
sponsi bility attaches, even though the infor-
mation contained therein is false or inaccu-
rate. . . . Further, it is not essential that
: the official report, be set forth verba-
timby the newspaper. A summary of substan-
tial accuracy is all that is required.

However, this qualified imunity is forfeited
i f the publlsher steps out of the scope of the

privilege or abuses the “occasion.” This can
be done by exaggerated additions, or enbel-
lishments to the account. . . . Furthernore,

this qualified privilegeis lost if the defam
atory material is published solely for the
pur pose of causing harmto the person def aned.

Sci andra v. Lynett,

(citing Restatenent,

409 Pa. 595, 600, 187 A. 2d 586, 588-89 (1963)

Torts 8 611) (further citations omtted); see

also Mosley v. Qbserver Publishing Co., 427 Pa. Super. 471, 476,

629 A. 2d 965, 967 (1993) (citing Sciandra and Restatenent (Second)

of Torts 8 611), appeal denied, 537 Pa. 664, 644 A 2d 1201 (1994).

Def endant

bears the burden of proving to the court the

category-specific applicability of the privilege. 42 Pa. C.S. A 8§
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8343(b)(2) (1982); Sciandra, 409 Pa. at 600, 187 A . 2d at 589. “It
is . . . amtter for the trial court to determ ne whether ’'the
occasi on upon whi ch t he def endant published t he defamatory materi al

gives rise to a privilege.”” Oaeida v. Tribune-Review Publishing

Co., 410 Pa. Super. 112, 121, 599 A 2d 230, 235 (1991), appeal
deni ed, 529 Pa. 670, 605 A 2d 334 (1992). Here, the police press
release is areport of official action sufficient, if appropriate,
to justify application of the privilege. ®

“Once the existence of the privilege is established, the
burden then shifts to the plaintiff to establish an abuse of that

privilege.” Owmeida, 410 Pa. Super. at 121, 599 A 2d at 235; see
also Medico v. Tine, Inc., 643 F.2d 134, 146 (3d Cir.), cert.

deni ed 454 U. S. 836, 102 S. C. 139, 70 L. Ed.2d 116 (1981).

The question of whether the fair report privi-
| ege has been abused has been distilled by the
federal courts to a “gist” or “sting” test.
“A statenent is substantially accurate if its
"gist’ or ’'sting is true, that is, if it
produces the sane effect on the mnd of the
reci pient which the precise truth would have
produced.” Wllians v. WCAU-TV, 55 F. Supp.
198, 202 (E.D. Pa. 1983). . . . If the reader
could conclude that the article carries with

°® See Friedman v. Israel Labour Party, 957 F. Supp. 701,
714 (E.D. Pa. 1997) (fair report privilege applicable to press
rel ease issued by foreign governnent); Restatenent (Second) of
Torts, 8 611 comment (d) (1977) (“The filing of a report by an
officer or agency of the governnent is an action bringing a
reporting of the governnent report wthin the scope of the
privilege.”); see also 18 Pa. C. S.A 8 9104(b) (1983) (“[P]ress
rel eases and information contained therein shall . . . be
consi dered public records.”); cf. Barr v. Mateo, 360 U. S. 564, 574,
79 S. C. 1335, 1341, 3 L. Ed.2d 1434 (1959) (absolute privilege of
governnent official in defense of |ibel charge applicable to
statements made in press release because “issuance of press
rel eases was standard agency practice”).
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it amaterially greater “sting,” thenthe fair
report privilege has been abused and is thus
forfeited.

Onei da, 410 Pa. Super. at 129, 599 A 2d at 239 (citing Lavin v. New

York News, Inc., 757 F.2d 1416, 1419-20 (3d Cir. 1985)). Section

611 of the Restatenent (Second) of Torts descri bes the degree of
factual accuracy and fairness needed to preserve the privilege:

It is not necessary that [the article] be
exact in every immterial detail or that it
conformto that precision denmanded in techni-
cal or scientific reporting. It is enough
that it conveys to the persons who read it a
substantially correct account of the proceed-
ings. . . . Not only nust the report be accu-
rate, but it nust be fair. Even a report that
is accurate so far as it goes may be so edited
and del eted as to m srepresent the proceedi ng
and thus be m sl eadi ng.

The Cctober 24, 1996 article: Plaintiffs contend that

(1) the statenent that the police “found” —rather than “determ ned
that” —plaintiff Byrne was taking shots creates the i npression of
an eye-w tness account and presents a greater |ikelihood of truth
than the police press rel ease; and (2) the statenent that plaintiff
Byrne was taking shots “at” —instead of “in the direction of” —
the Turnpi ke suggests a higher degree of crimnal intent than
conveyed in the police press rel ease. Response, at 24.

These factual distinctions, while arguably valid, are not
substantial enough to create a triable issue as to the applicabil -
ity of the fair report privilege. The police press release —
entitled “Reckl essly Endangeri ng” —noted that Byrne was “charged
w th Reckl essly Endangering and Sinple Assault.” Mdtion, exh. b.
That the October 24, 1996 article reported that the police “found”
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Byrne firing a gun “at” the Turnpi ke —rather than “determ ned
that” Byrne had fired “in the direction of” the Turnpi ke —i s not
so materially different or unfair as to alter the “effect on the
m nd of the recipient which the precise truth woul d have produced.”
Onei da, 410 Pa. Super. at 129, 599 A 2d at 239 (quoting WIIlians,
55 F. Supp. at 202). The “sting” of the police press rel ease and
the article —that Byrne engaged i n reckl essly endangeri ng conduct

by firing a gun toward the Turnpike —is the sane. Lavin v. New

York News, Inc., 757 F.2d 1416, 1420 n.2 (3d Cr. 1985) (“The

article and the affidavit had an equal sting, since both amounted
to assertions that Lavin was corrupt”); id. at 1421 (“All in all,
we are not persuaded that a reasonable fact-finder could concl ude
that the headlines, photograph, and article, separately and
together, are nore pejorative than the FBI affidavit”); Binder v.

Triangle Publications, Inc., 442 Pa. 319, 325 n. 4, 275 A 2d 53, 57

n.4 (1971) (immterial factual discrepancies do not constitute

“legal |y substantial inaccuracy”); Sciandrav. Lynett, 409 Pa. 595,

606, 187 A.2d 586, 592 (1963) (“It is the duty of the court to
declare as a matter of |aw that no abuse of the occasion of
privilege exists where the evidence adduced leads to but one
conclusion”) (internal quotations and citations omtted).

As to plaintiffs Randall Wnslow and Robert Wssel, the
information in the article was identical to that presented in the
press release. No abuse of the fair report privilege, therefore,

occurred with respect to these plaintiffs.



The Decenber 26, 1996 retraction —Thi s noti ce consi st ed

of an adm ssion that the Cctober 24, 1996 article contai ned factual
i naccuracies, followed by a verbatim account of the October 22,
1996 police press release. As such, it was a “fair and accurate
rendition” of the press release, precluding a finding of abuse of
privilege. Oweida, 410 Pa. Super. at 129, 599 A 2d at 239.° The
repetition of the previous all eged i naccuraci es —“at” as shorthand
for “in the direction of” —was obviously to nake clear the nature
of the retractions. As discussed, the use of “at” was within the
purvi ew of the sting of reckl essly endangering by firing a handgun,
on nunmerous occasions, “in the direction of” the Turnpike.
Because plaintiffs have not satisfied their burden of
showi ng an abuse of the fair report privilege, this action nust be

di sm ssed.

® Plaintiffs’ response to the notion also states that
defendants forfeited the privilege because of “actual malice.”
Response, at 25, 27-28, 33. Mal i ce — whether defendants
entertai ned serious doubts as to the truth of the statenent —has
bearing on privilege analysis only if the publication was “solely
for the purpose of causing harmto the person defaned.” Sciandra
v. Lynett, 409 Pa. 595, 600, 187 A 2d 586, 589 (1963) (citations
omtted). Plaintiffs have offered no evidence of such an intent.

Alsoirrelevant tothe privilege questionis plaintiffs’
contention, response, at 5, that defendants did not contact them
prior to publicationto verify the statenents inthe articles. See
First Lehigh Bank v. Cowen, Pa. Super. __ , 700 A 2d 498, 508
(1997) (“[1]t isirrelevant that Cowen di d not contact [appell ants]
for comment on the pending |awsuit.”).
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Edmund V. Ludw g, J.



