IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONSCLI DATED RAI L CORP. : ClVIL ACTI ON
Pl ai ntiff, :
V.

NEW ENGLAND CENTRAL

RAI LROAD, | NC., :
Def endant . : NO. 98- CV-1343

MEMORANDUM & ORDER

J.M KELLY, J. SEPTEMBER , 1998
Def endant, New Engl and Central Railroad, Inc. (“NECR),
filed the present Motion to Dismiss or in the Alternative to
Transfer. NECR argues that this action should be dism ssed
because NECR is not subject to personal jurisdiction in the
Eastern District of Pennsylvania. |In the alternative, NECR
argues that venue is inproper in the Eastern District of
Pennsyl vania, therefore this matter should be dism ssed or
transferred to the Western District of Massachusetts.

| . BACKGROUND

Consolidated Rail Corporation (“Conrail”), the Plaintiff in
this action, entered into an agreenent with NECR s predecessor,
Central Vernont Railway, Inc. (“CVR') on Septenber 1, 1983. The
agreenent was reached to resolve a dispute over the maintenance
of an interlocking signal systemat an intersection of Conrail
and CVR tracks in Pal ner, Massachusetts, known as the D anond
Crossing. The agreenment also resolved a dispute concerning the

derail ment of a Conrail train in New London, Connecticut. The



agreenent provided that CVR woul d be responsible for 100% of the
cost of track maintenance at D anond Crossing, as well as 40% of
| abor costs for maintenance of communi cations and signals. Wile
either party can initiate capital inprovenents at D anond
Crossing, the other party nust pre-approve such inprovenents to
be held accountable for a portion of the expenditure. CVR also
agreed to release Conrail fromany clains related to a previous
derail ment in New London, Connecticut. This dispute arises out
of repairs made by Conrail at D anond Crossing. NECR contends
that the repairs are capital inprovenents that were not pre-
appr oved.

1. PERSONAL JURI SDI CTI1 ON

In its notion to dismss, NECR asserts that it does not have
sufficient mninmumcontacts with Pennsylvania in order to
reasonably expect that it will be haled into court there. A
district court asserts personal jurisdiction over a nonresident
defendant to the extent allowed by state law in the forum state.
Fed. R Cv. P. 4(e). Pennsylvania's long armstatute all ows
jurisdiction "to the fullest extent allowed under the
Constitution of the United States." Pa. Con. Stat. Ann. 8§
5322(b). Thus, "the constitutional touchstone renai ns whet her
t he def endant established 'm nimumcontacts' in the forumstate."

Burger King v. Rudzewi cz, 471 U S. 462, 474 (1985) (quoting

| nt ernati onal Shoe Co. v. Washington, 326 U. S. 310, 316 (1945)).




NECR takes great effort to assert that it has no place of
busi ness in Pennsyl vania, owns no track in Pennsylvania and is
not registered to do business in Pennsylvania. Wile any one of
t hese contacts, if present, would conclusively establish
jurisdiction over NECR in Pennsylvania, the Court’s inquiry, as
asserted by NECR, does not end with these contacts.

Conrail has not delineated whether it argues that personal
jurisdiction over NECR is appropriate based upon specific or
general jurisdiction. "Specific jurisdiction is invoked when the
cause of action arises fromthe defendant's forumrel ated

activities." North Penn Gas v. Corning Natural Gas, 897 F.2d

687, 690 (3d Cir. 1990). GCeneral jurisdiction is appropriate
where a def endant nmintai ns conti nuous and substantial contacts
with a forum whether or not those contacts are related to the

cause of action. Reliance Steel Prod. Co. v. \Watson, Ess,

Marshall & Enggas, 675 F.2d 587, 588 (3d Cr. 1982). Since

Conrail asserts NECR contacts that woul d support both specific
and general jurisdiction, as well as contacts that would only
support general jurisdiction, the Court shall start its analysis
W th specific jurisdiction.

A. Specific Jurisdiction

Even to establish specific jurisdiction, mninmmcontacts
anal ysis does not require a physical presence in the forum

North Penn Gas, 897 F.2d at 691. Rather, the analysis is driven




by whet her the defendant's activities anmount to a purposeful
avai l ment of the "privilege of conducting activities within the

forumstate." Hanson v. Denckla, 357 U S. 235, 253 (1958). If

t he defendant has m ni num contacts with the forumstate, the
court nust then determ ne whether jurisdiction over the defendant
“accords with the notions of ‘fair play and substanti al

justice. Mesalic v. Fiberfloat Corp.,897 F.2d 696, 701 (3rd

Cr. 1990) (quoting International Shoe, 326 U S. at 316.)

Sufficient mninmumcontacts with Pennsyl vania were
est abl i shed, despite no physical presence in Pennsylvania, when a
def endant New York natural gas corporation signed a storage
agreenent with a Pennsyl vani a gas conpany that contenplated a
thirty year rel ationship; the Pennsylvania gas conpany reserved
st orage space for defendant; and defendant intervened in the
Pennsyl vani a gas conpany’s tariff proceedi ngs and def endant

forwarded paynents to Pennsylvania. North Penn Gas, 897 F.2d at

691. Simlarly, a defendant Florida boat manufacturer had
sufficient contacts to be sued in New Jersey where the boat
manuf acturer delivered a boat to the plaintiff in New Jersey, a
mechani ¢ was sent to New Jersey to repair the boat and
significant mail and tel ephone contacts were directed by the
def endant to New Jersey. Mesalic, 897 F.2d at 701.

1. NECR S Contract-rel ated Pennsyl vani a Cont acts

On a notion to dism ss for |ack of personal jurisdiction, a



plaintiff nmust conme forward wth affidavits or other conpetent
evi dence to establish the defendant’s contacts with the forum

state. Patterson by Patterson v. FBI, 893 F.2d 595, 603-604 (3d

Cr. 1990). Based upon the evidence presented, the Court finds
that NECR assuned a CVR contract with Conrail, a Pennsylvani a
corporation. For fifteen years, NECR, and previously CVR

recei ved the benefit of the contract; the plan specified how
signal and track mai ntenance costs would be allocated. This
contract was val uable enough to CVR that it not only agreed to be
responsi bl e for 40% of conmmuni cati ons and signals | abor costs and
100% of track costs at Di anond Crossing, CVR also agreed to
absol ve Conrail fromany liability for the New London derail nent.
Conrail’s responsibilities under the agreenent have al ways
initiated out of Pennsylvania and to the extent that CVR or NECR
have needed to communicate with Conrail concerning the agreenent,
t hose conmmuni cati ons have been addressed to Conrail in
Pennsyl vani a.

Based upon the facts presented, CVR and NECR have benefited
froma long termrelationship with a Pennsylvania corporation, in
whi ch contacts have been regularly made with Conrail in
Pennsyl vania. The contacts wi th Pennsyl vani a, derived through
t he Di anond crossing contract, are sufficient to establish
personal jurisdiction over NECR in Pennsylvania. |t does not

of fend notions of fair play and substantial justice to require



NECR to defend its actions under a long termcontract in

Pennsyl vani a, when the contract was entered into wth a

Pennsyl vani a Cor poration and contacts with Conrail concerning the
Di anond Crossing Agreenent were directed to Pennsyl vani a.

B. NECR s CGeneral Pennsyl vani a Contacts

In addition to the contacts related to the D anond Crossing
Agreenent, Conrail has submtted evidence of substanti al
addi tional general contacts that NECR maintains with
Pennsyl vani a. Busi ness issues addressed to Conrail in
Pennsyl vani a i nclude marketing, sales, billing, interchange and
freight rate issues. NECR prepares freight revenue division
abstracts which are forwarded to Conrail in Pennsylvani a.
Conrail prepares freight revenue division abstracts in
Pennsyl vani a which are forwarded to NECR As a result of these
abstracts, Conrail and NECR participated in the division of
$17, 863,285 of freight revenue in 1997. NECR al so prepared
reports of the rental of Conrail freight cars which were
forwarded to Conrail in Pennsylvania. As a result of these
rentals, rental fees are forwarded by NECR to Pennsyl vani a.
Based upon the uncontroverted facts asserted as to the
volunme and quality of NECR s contacts with Pennsylvania, the
Court finds that NECR has continuously and systematically avail ed
itself of the privilege of doing business in the state of

Pennsyl vani a. Accordingly, personal jurisdiction over NECR is



appropriate in Pennsyl vani a based upon the doctrine of general
jurisdiction.

[11. DI SMSSAL FOR | MPROPER VENUE

NECR argues that this matter should be di sm ssed because
venue is inproper in Pennsylvania. NECR is a Del aware
corporation with its principal place of business in Vernont. As
a corporation, NECR is deened to reside in Pennsylvania as it is
subj ect to personal jurisdiction in Pennsylvania. 28 US.C 8§
1391(c). Venue is proper in “a judicial district where any
defendant resides.” 1d. 8§ 1391(a)(1). As the Court has
determ ned that NECR is subject to personal jurisdiction in
Pennsyl vania in this action, venue is al so proper.

V. CHANGE OF VENUE

Finally, NECR noved to transfer venue in this matter to the
Western District of Massachusetts pursuant to 28 U S.C. 8§
1404(a), which provides: “For the convenience of the parties and
W tnesses, in the interest of justice, a district court nmay
transfer any civil action to any other district or division where
it mght have been brought.” The proposed transferee court nust
al so be one in which venue is proper. The Western District of
Massachusetts is an appropriate venue for this case because NECR
is located in that jurisdiction. See id. § 1391(a).

Al t hough the district court is vested with wi de discretion

in maki ng the transfer decision, the burden of justifying the



transfer is on the noving party. Plum Tree, Inc. v. Stocknent,

488 F.2d 754, 756 (3d G r. 1973); Leonardo Da Vinci's Horse, Inc.

v. OBrien, 761 F. Supp. 1222, 1229 (E.D. Pa. 1991). The factors

whi ch the court may consider in ruling on a notion to transfer

ar e:
1. the plaintiff's choice of forum
2. rel ati ve ease of access to sources of proof;
3. availability of conpul sory process for attendance of
unwi | i ng witnesses and cost of obtaining attendance of
wlling wtnesses;
4. possibility of view of the prem ses, if appropriate;
5. all other practical problens that nake trial of a case
easy, expeditious and inexpensive; and
6. factors of public interest, including the relationship

of the community in which the courts and jurors are
required to serve to the occurrences that give rise to
the litigation.

@Qlf Gl Corp. v. Glbert, 330 U.S. 501, 508-09 (1947); Nationa

Mortgage Network, Inc. v. Home Equity CGrs., Inc., 683 F. Supp.

116, 119 (E.D. Pa. 1988).

The Third Circuit has stated that the plaintiff's selection
of a proper forumis a "paranmount consideration” and shoul d not
be "lightly disturbed.” Shutte, 431 F.2d 22, 25 (3d Gr. 1970).
A bal ancing of the other choice of forum considerations is,
however, equally as inportant as the plaintiff's initial choice
of forum Conrail has chosen the Eastern District of
Pennsyl vania as its favored forumfor the litigation of the
present controversy. Conrail is a Pennsylvania resident with its
princi pal place of business in this state. Conrail’s

relati onship with NECR concerning repairs to the D anond Crossing

8



are centered in Pennsylvania as evidenced by NECR s letter to
Conrail of July 15, 1996, in which it disclains liability for a
percentage of the repairs to Dianmond Crossing. NECR s letter is
addressed to Conrail in Philadel phia. Conrail believes that

Phi | adel phi a woul d provide Conrail with the nost conveni ent
forum As a plaintiff, Conrail is entitled to nake this
determnation and this determnation is entitled to great weight.

Shutte v. Arnco Steel Corp., 431 F.2d at 25.

Rel evant events underlying this controversy occurred
t hroughout the United States, specifically Massachusetts and
Pennsyl vani a, but perhaps also at NECR s principal place of
busi ness in Vernont. Accordingly, neither retaining venue in
Phi | adel phia nor transferring the case to the Western District of
Massachusetts will offer substantially greater ease of access to
this evidence. There has been no suggestion that either party
w Il need to subpoena unwilling w tnesses.

NECR correctly asserts that nost of its enployees are in New
Engl and and will be required to travel a substantial distance to
testify in Philadel phia. The strength of NECR s argunent is
di m ni shed by NECR s adm ssion that w tnesses from Vernont may be
required to travel to trial whether it is in Massachusetts or
Phi | adel phia. Modern air travel will dimnish the burden upon
wi t nesses from New Engl and to travel to Philadel phia. Further

NECR does not identify the specific enpl oyees or even cl ass of



enpl oyees which it expects will need to testify in this matter.

Since this is a breach of contract action, the Court
foresees interpretation of the phrase “capital inprovenents” in
the Di anond Crossing Agreenent as the probabl e key el enment of
this case. Also, there may be an issue as to whether NECR in
fact approved the repairs. These issues are likely to require
testinony fromonly a small, discrete group of NECR enpl oyees.
Further, alternative procedures for preserving the testinony of
Massachusetts and Vernont w tnesses de bene esse, such as
vi deot ape depositions, wll allow NECR to present the testinony
that it desires wthout requiring the witness to travel to
Pennsyl vani a. Accordingly, this factor gives little weight to
NECR s ar gunent.

There has been no indication that there is any dispute as to
what repairs were undertaken at D anond Crossing. Rather, NECR
has denied its responsibility to pay for what it has determ ned
are capital inprovenents. Based upon what has been presented to
Court in this matter, it seens likely that there will not be a
di spute as to what were the actual repairs underlying this
controversy. Accordingly, ease of viewing premses is not a
factor.

No unique public interest is inplicated in having this case
tried in either Pennsylvania or Massachusetts. Each state has an

interest in having the contracts entered into by its citizens
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enf or ced.

Because it appears that the Eastern District of Pennsylvania
is Conrail’s chosen forumand no other factors strongly favor
venue in the Western District of Massachusetts, the Court shal
deny NECR' s notion and this action shall remain venued in the
Eastern District of Pennsyl vani a.

V. CONCLUSI ON

Based upon the facts presented to the Court, NECR is subject
to both general and specific jurisdiction in the Eastern District
of Pennsylvania in this matter. Holding NECR responsible for its
actions under a long termagreenent with a Pennsyl vani a
corporation in Pennsylvania does not offend traditional notions
of fair play and substantial justice. Since personal
jurisdiction over NECR is appropriate in this District, venue is
al so proper. Finally, analysis of NECR s Mdtion to Transfer does
not warrant transfer of this matter to the Western District of

Massachusetts.
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