IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELECTROGRAPHI CS | NTERNATI ONAL : ClVIL ACTI ON
CORPORATI ON, :
Plaintiff

V.
FEDERAL | NSURANCE COMPANY,
CHUBB CORPORATI ON, AND
CHUBB GROUP OF | NSURANCE
COVPANI ES, :
Def endant s : NO. 98-3220
Newconer, J. Sept enber , 1998

MEMORANDUM

Presently before the Court are the follow ng Mdtions
and the responses thereto: (1) Mtion of Defendant, Federal
| nsurance Conpany, to Dismiss Plaintiff’s Conplaint; (2)
Def endant Chubb Corporation’s Mdtion to Dismss or for Sunmary
Judgnent; and (3) Mdtion of Defendant, Chubb G oup of I|nsurance
Conpanies, to Dismss Plaintiff's Conplaint. For the reasons
that follow, said Mdtions will be granted in part and denied in
part.
A Backgr ound*

This is an action by plaintiff Electrographics
I nternational Corporation (“Electrographics”), a manufacturer of
cool i ng products, against defendant insurance conpanies/groups,
Federal Insurance Conpany (“Federal”), Chubb Corporation
(“Chubb”), and Chubb G oup of |Insurance Conpanies (“Chubb

Goup”). Plaintiff brings, inter alia, clains for breach of

! For purposes of the instant Mdtions the factual
background is taken fromplaintiff’s Conplaint.



contract and bad faith insurance practices arising out of
defendants’ allegedly wongful failure to defend and i ndemify
plaintiff in an underlying lawsuit. In the underlying |awsuit,
filed in the Northern District of Illinois, Electrographics was
sued by a conpetitor in the cooling products industry,
Ther noel ectric Cooling Arerica Corporation (“TECA"), for
violation of the Lanham Act, violation of the Illinois Uniform
Deceptive Trade Practices Act, and violation of the Illinois
Consuner Fraud and Deceptive Business Practices Act. TECA in
essence cl ained that El ectrographics was |liable for false
adverti si ng.

Under its general liability policy wth Federal
El ectrographi cs sought to be defended and i ndemmified in the
underlying litigation. Federal, however, refused
El ectrographics’ claimfor defense and indemnification on the
grounds that TECA s action was based only on El ectrographics’
all egedly fal se advertising of its own products, not TECA s
products, and that therefore the claimwas excluded under
Federal's policy. Thereafter Electrographics instituted the
present action in this District for violation of Pennsylvania’s
bad faith statute, violation of the Pennsylvania Unfair Trade
Practices and Consumer Protection Law, and breach of contract.
Al three defendants now nove to dismss plaintiff’s Conplaint
and/or for summary judgnent.

B. Legal Standard



Pursuant to Rule 12(b)(6), a court should dismss a
claimfor failure to state a cause of action only if it appears
to a certainty that no relief could be granted under any set of

facts which could be proved. Hishon v. King & Spalding, 467 U.S.

69, 73 (1984). Because granting such a notion results in a
determ nation on the nerits at such an early stage of a
plaintiff's case, the district court "nust take all the well

pl eaded al | egations as true, construe the conplaint in the Iight
nost favorable to the plaintiff, and determ ne whether, under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief." Colburn v. Upper Darby Township, 838 F.2d

663, 664-65 (3d Cir. 1988), cert. denied, 489 U.S. 1065 (1989)

(quoting Estate of Bailey by Gare v. County of York, 768 F.2d

503, 506 (3d Cir. 1985)). |If the Court considers matters outside
of the pleadings, then the Rule 12(b)(6) notion is to be treated
as one for summary judgnent. See Fed. R CGv. P. 12(b). In that
event, “all parties shall be given reasonable opportunity to
present all material nade pertinent to such a notion by Rule 56.”
Id.

C. Di scussi on

1. Federal's Mtion to Disniss

Federal noves to dismss all of plaintiff’s clains
asserted against it. First, Federal argues that there can be no
coverage for a defense and indemification in the underlying
| awsuit because TECA's conplaint in the underlying | awsuit does

not contain any factual allegation that Electrographics nade
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m sl eadi ng statenents about TECA or its products. According to
Federal, TECA' s conplaint only alleges that El ectrographics nmade
m sl eadi ng statenents about its own products. Federal thus
argues that the underlying action fails to neet the definition of
an “advertising injury” under the policy and that therefore
Federal is not obligated to defend or indemify El ectrographics
in the underlying action. Alternatively, Federal argues that
coverage is excluded by the “Failure to Conformto Advertising”
excl usi on which states that the insured is not covered for an
advertising injury arising out of the failure of the goods,
products, or services to conformw th advertised quality or
per f or mance.

This Court finds that plaintiff’s Conpl aint adequately
pl eads a cause of action for breach of contract to survive a
12(b) (6) Mdtion. Taking all the well-pleaded allegations as true
and construing the conplaint in the |ight nost favorable to the
plaintiff, this Court finds nore than anple grounds on which
plaintiff may be entitled to relief. The conplaint in the
underlying action, which is incorporated into plaintiff’s
Conplaint in this action, clearly contains allegations which
potentially bring TECA's clains within the advertising injury
definition of the insurance policy at issue. TECA alleges
repeatedly in the underlying conplaint that Electrographics’
m srepresentations are “related to the nature of both parties’
products.” See Pl.’'s Conpl. at Exh. A Thus it cannot be said

that it appears to a certainty that no relief could be granted
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under any set of facts which could be proved. |Indeed, in view of
wel | established Pennsyl vani a | aw whi ch uphol ds a broad and cl ear
duty to defend on the insurer’s part where a conplaint sets forth
a claimeven potentially falling within the policy’ s coverage,
this Court is well satisfied that plaintiff’s action survives a

Mbtion to D sm ss. See Pacific Indem Co. v. Linn, 766 F.2d 754,

760 (3d Cir. 1985) (“Under Pennsylvania |law, an insurance conpany
is obligated to defend an insured whenever the conplaint filed by
the injured party may potentially come within the policy's
coverage.”).

Li kew se, with respect to plaintiff’s bad faith claim
under 42 Pa. Cons. Stat. 8§ 8371, this Court finds that
plaintiff’s Conplaint survives a Rule 12(b)(6) Mtion as
plaintiff’'s allegations could give rise to a finding of bad
faith. Federal’s Mtion is premature with respect to this claim
the argunents therein being better addressed in a sumary
j udgnent notion after the parties have engaged in discovery. At
this point, however, plaintiff's pleading of a bad faith claimis
sufficient, and accordingly Federal’s Mtion nust be denied on
this claim

Finally, Federal noves to dismss plaintiff's claimfor
violation of the Pennsylvania Unfair Trade Practices and Consuner
Protection Law (“PUTPCPL") on the grounds that plaintiff |acks
standing to sue under the PUTPCPL. The PUTPCPL, 73 Pa. Cons.
Stat. 88 201-209, provides a cause of action to “[a]ny person who

purchases or | eases good or services primarily for personal
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famly or household purposes.” 1d. at 8201-9.2. According to
plaintiff’ s Conplaint, however, it is clear that the insurance
purchased by plaintiff was not for personal, famly, or household
pur poses, but rather for business purposes. |Indeed, plaintiff
does not contest or oppose any of the defendants’ argunents to
dism ss Count Il of the Conplaint. Accordingly, as this Court
finds that plaintiff has failed to showthat it has standing to
pursue a claimunder the PUTPCPL, Federal’s Mtion wll be
granted as to Count |l of plaintiff’s Conplaint.

2. Chubb’s Motion to Dismss

Def endant Chubb noves to dismss plaintiff’'s clains
against it on the grounds that Chubb is a hol ding conpany, is not
licensed to engage in the business of insurance in any state or
jurisdiction, and did not issue the policy under which plaintiff
now sues. | n support of these allegations, Chubb submts the
affidavit of its Vice President and Secretary. Plaintiff argues
in response that under an alter ego theory Chubb could be held
liable for the acts of its wholly owned subsidiary, Federal, and
that in any event it nust be afforded the opportunity to conduct
di scovery in order to present all material pertinent to a sunmary
j udgnent noti on.

This Court nmust agree with plaintiff. As Chubb has
submtted and this Court has taken into consideration the
affidavit nmentioned above, the instant Mtion nust then be
converted into a Motion for Summary Judgnent. According to Fed.

R CGv. P. 12(b), in such an event the Court nust afford the
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parties reasonabl e opportunity to present all materials pertinent
to a Rule 56 notion. Plaintiff argues, and this Court agrees,
that plaintiff has not been afforded such an opportunity.
Accordingly, Chubb’s Mdtion will be denied at this tinme w thout
prejudice to its ability to file a notion for summary judgnent at
the proper tinme. Wth respect to Count Il of plaintiff’s
Conpl ai nt, however, Chubb’'s Mdtion wll be granted for the
reasons stated above with respect to Federal’s Mtion.

3. Chubb G oup’s Mtion to D sniss

Def endant Chubb G oup noves to dismss plaintiff’s
clains against it on the grounds that Chubb Goup is sinply a
descriptive phrase used to describe several affiliated but
separately incorporated i nsurance conpani es, of which Federal is
one; that Chubb G oup is not an insurance conpany, and in fact is
not a person, firm or corporation; and that Chubb Goup is not a
party to the insurance contract between Federal and plaintiff.
In support of its contentions, Chubb G oup submts an affidavit
froma litigation exam ner enployed by Federal. Taking into
consideration this affidavit, this Court is persuaded that Chubb
Goup is not a party anenable to suit in this case as Chubb G oup
IS not an insurance conpany and was not a party to the insurance
policy at issue in this case.

This Court nust agree with plaintiff, however, that at
this juncture Chubb G oup’s Mtion cannot be granted. Identical
to the situation with Chubb, Chubb G oup has submtted and this

Court has taken into consideration the affidavit nentioned above.
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Thus the instant Mdtion nust be converted into a Mtion for
Summary Judgnent. Plaintiff argues, and this Court agrees, that
plaintiff has not been afforded an opportunity to di scover and
present material pertinent to a sunmary judgnent notion.
Accordi ngly, Chubb Goup’s Mdtion will be denied at this tine
W thout prejudice to its ability to file a notion for sunmary
judgnent at the proper juncture. Wth respect to Count Il of
plaintiff’s Conplaint, however, Chubb Goup’'s Mdtion wll be
granted for the reasons stated above wth respect to Federal’s
Mot i on.
D. Concl usi on

I n concl usion, defendants’ Mdtions to Dismss wll be
granted in part and denied in part for the aforenenti oned
reasons.

An appropriate O der follows.

Cl arence C. Newconer, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELECTROGRAPHI CS | NTERNATI ONAL : ClVIL ACTI ON
CORPORATI ON, '

Plaintiff

V.
FEDERAL | NSURANCE COVPANY,
CHUBB CORPORATI ON, AND
CHUBB GROUP OF | NSURANCE
COVPANI ES, :
Def endant s : NO. 98-3220

ORDER

AND NOW this day of Septenber, 1998, consi stent
with the foregoing Menorandum it is hereby ORDERED as foll ows:

(1) The Motion of Defendant, Federal I|nsurance Conpany,
to Dismiss Plaintiff’s Conplaint is hereby GRANTED in part and
DENIED in part. The Mdtion is GRANTED as to Count Il of
plaintiff’s Conplaint and DENIED as to all other counts. It is
further ORDERED that Count Il of plaintiff’s Conplaint is hereby
DI SM SSED.

(2) Defendant Chubb Corporation’s Mdtion to Dismss or
for Summary Judgnent is hereby GRANTED in part and DENI ED in
part. The Mdtion is GRANTED as to Count Il of plaintiff’s
Conpl aint and DENIED as to all other counts. It is further
ORDERED that Count Il of plaintiff’s Conplaint is hereby
DI SM SSED.

(3) The Motion of Defendant, Chubb G oup of Insurance
Conpanies, to Dismss Plaintiff’s Conplaint is hereby GRANTED in
part and DENIED in part. The Mdtion is GRANTED as to Count Il of

plaintiff’s Conplaint and DENIED as to all other counts. It is



further ORDERED that Count Il of plaintiff’s Conplaint is hereby
DI SM SSED.
AND I T I S SO ORDERED.

Cl arence C. Newconer, J.
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