IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SLYVI A SAMUELS : CIVIL ACTI ON
V.
ALBERT EI NSTEI N MEDI CAL CENTER NO. 97-3448

MEMORANDUM AND ORDER

HUTTON, J. Sept enber 14, 1998

Presently before the Court are Defendant’s Mdtion for
Partial Summary Judgnent on Count | pursuant to Rule 56 of the
Federal Rules of G vil Procedure (Docket No. 6), Plaintiff’s
response thereto (Docket No. 7), and Defendant’s reply thereto
(Docket No. 8). Al so before the Court is Defendant’s unopposed
Motion for Partial Sunmary Judgnent on Count |1 (Docket No. 4).
For the reasons stated bel ow, the Defendant’s notions are GRANTED

I N PART AND DENI ED I N PART.

. BACKGROUND

Taken in the |ight nost favorabl e to the nonnovi ng party,
the facts are as follows. Sylvia Sanuels (“Plaintiff” or
“Sanuel s”) received her Bachel ors of Sci ence degree in nursing from
Holy Fam |y Coll ege. She was hired as a nedi cal -surgi cal nurse by

t he Defendant, Al bert Einstein Medical Center, in 1986.



When Sanuel s started her enploynent, the Defendant gave
her a copy of its enployee handbook. The handbook contained an
equal enpl oynent opportunity policy and a progressive discipline
policy. The handbook also included a disclainer stating that
enpl oyees renai ned at-wi || and that the handbook di d not create any
contractual rights on behalf of enployees.

I n Sept enber of 1995, the Defendant fired Plaintiff. The
Plaintiff clains that this decision was notivated by religious
discrimnation, while the Defendant contends it was for
disciplinary reasons.! Plaintiff then prepared a resune and began
| ooking for alternative work. From the date of her termnation
until July 10, 1996, she checked want ads, submtted nunerous
applications and kept a running diary of responses.?

Then, on July 10, 1996, Plaintiff ceased submtting
witten job applications. In her deposition, Plaintiff stated that
she decided to “give it a break for a while.” Sanuels Dep. at 113.
In January of 1996, she accepted a part-tine position supervising
nurse’s aides for Health Force at $12 per visit. Wile working
part-tinme for Health Force, Jefferson Hone Health Care offered her

enpl oynent to supplenent her work at Health Force. She was to

! For the pur poses of both Defendant’s Mdtions for Partial Summary
Judgnent, the reason the Plaintiff was fired is irrel evant.

2 For the purpose of this Mtion, the Defendant does not chall enge the
sufficiency of these efforts by Plaintiff to neet her duty to mtigate.
Rat her, the Defendant noves for partial sunmary judgnent based on her failure
to mtigate beginning on July 10, 1996.
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provide skilled care at the hone of patients and nmake $36 per

visit. Sanuels only received a $400 check for attending
Jefferson’s orientation and “never called them back.” Sanuel s
Dep. at 199-201. In Septenber 1997, Health Force hired the

Plaintiff on a full-time basis.

Plaintiff brought suit claimng that the Defendant
di scharged her because of her religioninviolation of Title VII of
the Cvil Rghts Act (Count 1). Plaintiff also alleges that the
Def endant breached an inplied contract created by its handbook
(Count 1I1).

On March 13, 1998, Defendant filed a Motion for Partial
Summary Judgnent. In its Mtion, Defendant requests that judgnent
be entered in its favor on Plaintiff’s breach of inplied contract
claim(Count Il). As of the date of this Order, Plaintiff has not
filed a response. On April 3, 1998, Defendant filed a second
Motion for Partial Summary Judgnent. In this Mtion, Defendant
requests partial sunmary judgnent inits favor on Plaintiff’'s Title
VII religious discrimnation claim for back pay and front pay
damages after July 10, 1996. On April 14, 1998, Plaintiff filed a
response to this Motion. Defendant filed a Reply Menorandum on
April 17, 1998. Because both Mtions are ripe for adjudication,
this Court considers Defendant’s Mtions for Partial Summary

Judgnent toget her.



I'1. SUMVARY JUDGVENT STANDARD

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U. S. 317,

323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

When deci ding a notion for summary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

nonnovant . Big Apple BMN Inc. v. BMNof N Am, Inc., 974 F.2d

1358, 1363 (3d Cir. 1992), cert. denied, 507 U'S. 912 (1993).

Mor eover, a court may not consider the credibility or weight of the
evidence in deciding a notion for summary judgment, even if the

guantity of the noving party’ s evidence far outweighs that of its
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opponent. 1d. Nonetheless, a party opposing sunmary judgnent mnust
do nore than rest upon nere all egations, general denials, or vague

statenents. Trap Rock Indus., Inc. v. Local 825, 982 F. 2d 884, 890

(3d CGir. 1992).

Furthernore, a court may grant an unopposed notion for
summary judgnent where it is “appropriate.” Fed. R Cv. Pro
56(e). This determ nation has been described as foll ows:

Where the noving party has the burden of proof
on the relevant issues, . . . the district
court nust determne that the facts specified
in or in connection with the notion entitle
the noving party to judgnent as a nmatter of
| aw. Where the noving party does not have the
burden of proof on the rel evant issues, .
the district court nust determne that the
deficiencies in the opponent’s evidence
designated in or in connection with the notion
entitle the noving party to judgnent as a
matter of |aw

Anchorage Assocs. Vv. Virgin Islands Bd. of Tax Review, 922 F.2d

168, 175 (3d Gr. 1990).

I11. DI SCUSS| ON

A. Failure to Mtigate Back Pay/ Front Pay Danmages

Def endant argues that it is entitled to partial summary
j udgnment because Plaintiff failed to mtigate her damages. |If an
enpl oyer engages in unlawful enploynent practice, Title VI
aut hori zes a back pay award. See 42 U.S.C. § 2000e-5(9g) (1) (1994).
This award “is a mani festation of Congress’ intent to nake ‘' persons

whole for injuries suffered through past discrimnation.
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Loeffler v. Frank, 486 U S. 549, 558 (1988) (quoting Al bermarle

Paper Co. v. Mdody, 422 U.S. 405, 421 (1975)). A successful Title

VI claimnt may al so receive front pay, whichis “a renedy for the
postjudgnent effects of discrimnation . . . . [and] conpensates
the plaintiff for lost inconme fromthe date of the judgnent to the
date the plaintiff obtains the position she woul d have accept ed but

for the discrimnation.” Sellers v. Delgado College, 902 F.2d

1189, 1196 (5th Gir.), cert. denied, 498 U.S. 987 (1990).

A successful claimnt has a statutory duty to mtigate
his or her danages. See 42 U.S.C. 8§ 2000e-5(9g)(1). Title VI
provides: “Interim earnings or anounts earnable wi th reasonabl e
diligence by the person or persons discrimnated against shall
operate to reduce back pay otherw se available.” 1d. Failure to

mtigate may al so reduce front pay danages. See Sellers, 902 F. 2d

at 1196 (“In view of the nmagistrate’s finding of fact that [the
plaintiff] did not exercise reasonable diligence to obtain
substantial |l y equi val ent enpl oynent and hi s concl usi on t hat she was
consequently entitled to back pay . . . we uphold the magistrate’s
denial of front pay.”). The burden is on the enployer to prove

that the claimant failed to mtigate damages. See Booker v. Tayl or

MIk Co., 64 F.3d 860, 864 (3d Cir. 1995); Robinson v. Southeastern

Pa. Trans. Auth., 982 F.2d 892, 897 (3d Cir. 1993); Anastasio v.

Schering Corp., 838 F.2d 701, 707 (3d Cir. 1988).

In order to denonstrate failure to mtigate, an enpl oyer
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must show that : (1) substantially equivalent work was avail abl e
and (2) the Title VIl claimant did not exercise reasonable

diligence to obtain enploynent. See Booker, 64 F.3d at 864,

Anastasio, 838 F.2d at 708. The determ nation of whether an
enpl oyee net his duty to mtigate damages is a determ nation of

fact. See Booker, 64 F.3d at 864.

1. Substantially Equival ent Work

The duty of a Title VII claimant is to use reasonabl e
diligence to obtain substantially equival ent enpl oynent. See Ford

Motor Co. v. EECC, 458 U S. 219, 231-32 (1982). Substantially

equi valent enploynment is “enploynent that affords virtually
i denti cal pronot i onal opportunities, conpensati on, j ob
responsibilities, working conditions, and status as the position
from which the Title VII claimant has been discrimnatorily
term nated.” Booker, 64 F.3d at 866. However, two jobs are not
substantial ly equi val ent sinply because they have sim | ar sal ari es.

See Mertigv. MIliken & Mchaels of Del., Inc., 923 F. Supp. 636,

648-649 (D. Del. 1996).

In the case at hand, Defendant offered sufficient
evi dence denonstrating that there were substantially equivalent
enpl oynment avail able after July 10, 1996. |In Defendant’s Exhibit
D, Defendant produced dozens of advertisenents for nursing jobs.
Many of these advertisenents canme from the two sources the

Plaintiff clainmed to use during her job search--The Nursing
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Spectrum and The Philadelphia lInquirer. See Def.’s Ex. D
Mor eover, these enpl oynment opportunities appear to be substantially
equi valent to her prior enploynent with the Defendant. Sonme of
these jobs are for upwards of $50,000, while Plaintiff made only
$38, 000 when Defendant term nated her enploynent. In addition
many of these jobs appear to have the sane benefits and opportunity
of advancenent that Plaintiff had at Al bert Einstein Mdical
Center.

I ndeed, Plaintiff offers no evidence disputing the
substantial equivalence of these nursing jobs. Rat her, the
Plaintiff argues that there renmmins a genuine issue of nmaterial
fact of whether the Plaintiff failed to use reasonable diligence in
securing these substantially equival ent jobs. The Court now turns
to this issue.

2. Reasonable Diligence

The reasonabl eness of a claimant’s diligence should be
eval uated by the i ndividual characteristics of the clainmnt and the

j ob market. See Booker, 64 F.3d at 864; Tubari Ltd., Inc. v. NLRB

959 F.2d 451, 454 (3d Cr. 1992). A claimant under Title VI
sati sfies the reasonable diligence requirenent “by denonstrating a
continuing commtnent to be a nenber of the work force and by
remai ning ready, willing, and available to accept enploynent.”
Booker, 64 F.3d at 864.

In this case, Defendant argues that it is entitled to
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partial sunmary judgnent because Plaintiff admtted to stopping her

job search as of

Def endant

Plaintiff:

of fers

Q

July 10, 1996. In support of its argunent,

the followng deposition testinony by the

Now, it appears that this list [Plaintiff’s
|l og of her job search efforts] ended on July
10 of 1996.

Uh- huh

What happened after that? Did you secure
enpl oynent ?

No.

Did you make any other applications after
July 10, ‘967

| didn’t put anything in witing.

Let nme tell you, that was a year of ny
traumatic experience wth Albert Einstein

Medi cal Center. | tried very hard to get
back in, as you can see. Thi s happened -
Septenber | was fired. | tried right anway to

get ny resune and | was sending out all these
forms and | was getting nothing back. And by
the sumrer of that year, | was very exhausted
and very distressed, and | thought let ne
just give it a break for a while. Nothing is
happening. Nothing is working .

Eventual ly did you secure enpl oynent?

January -- it was before Christmas of ‘96
that | went into an office just by chance |
passed by in Jenkintown. And | walked in and
said, “You don’t need a nurse or anything, do
you?” | didn’t have a resune. I was |ike,
ha, what the heck; | have nothing to do.
“You don’t need a nurse, do you?”

And this very sweet voice popped up and said,
“Yes, we do, but we don’t pay nuch.”
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| said, “Wiat office am | in and what do you
want ? What do you need?”

She said, “Wll, basically we supervise
nurses aides and | need a nurse to supervisor
[sic], but you only get $12 a visit” and |

left.

And that was Decenber. And by January stil
not hi ng was happeni ng. And | called her
about the mddle of January. | said, “Mary,
this is ne, the nurse that popped her head in
the door. Can you still use ne?”

And she said, “Sure.” So | started doing

part-tinme ny $12 a visit, and that sort of
started ne back to humanity a bit.

Q You nean $12 a visit?

A That’ s right.
Sanuel s Dep. at 113-116. In addition to this evidence, Defendant
of fers evidence that Plaintiff turned down work that paid her three
times nore per visit than the $12 per visit she received fromthe
part-tinme work she obtai ned by chance at Health Force. 1d. at 200.

The Plaintiff argues that partial sunmary judgnent is
i nappropriate on this issue because Plaintiff never admtted to
giving up her job search. In support of her argunent, Plaintiff

offers an affidavit by her which states in pertinent part:

2. Contrary to Defendant’s assertions, | never
st opped | ooki ng for work or otherw se
wthdrew fromthe job market. Rather, | kept

checking the want-ads and |ooking for work,
and eventual |y succeeded in obtaining a part-
time position supervising nurse’'s aides for
Heal t h Force. This later evolved into a
full-time position in Septenber, 1997.

3. Even after | obtained the position wth
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Health Force, | <continued to search for
enpl oynment conparable to ny previous position
at AEMC.
Sanuels Aff. at § 2-3. In its Reply Menorandum of Law, Defendant
argues that this Court should not consider Plaintiff’s sworn

affidavit because it contradicts her direct testinony during her

deposi tion. In support, Defendant cites Martin v. Merrell Dow

Pharm, Inc., 851 F.2d 703, 704-06 (3d Cr. 1988). In that case,

the Third Crcuit held that a party opposing sumrary judgnent
cannot create a genuine issue of material fact by submtting an
affidavit that contradicts previously sworn deposition testinony.

See id.; see also Hackman v. Valley Fair, 932 F.2d 239, 241 (3d

Gr. 1991) (“When, without a satisfactory explanation, a
nonnmovant’s affidavit contradicts earlier depositiontestinony, the
district court may disregard the affidavit in determ ning whet her
a genui ne issue of material fact exists.”).

Neverthel ess, this Court finds that it nmay consider the
Plaintiff's affidavit because the facts of Martin are
di sti ngui shabl e. In Martin, the plaintiff brought suit alleging
that she took the drug Bendectin during her pregnancy and that it
caused birth defects. See id. In deposition testinony, plaintiff
stated that her first ingestion of Bendectin occurred on a day when
the birth defects were already in existence. See id. Thereafter,
Def endant noved for summary judgnent citing plaintiff’s deposition

testinmony as support. See id. In response, plaintiff submtted an
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affidavit which clearly contradicted her earlier testinony about

this central fact to her case. See i d. In her affidavit, she
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stated for the first time that she took Bendectin much earlier
See id.

The present case does not inplicate the concerns that
Martin did. See id. (“*If a party who has been exam ned at | ength
on deposition could raise an i ssue of fact sinply by submtting an
affidavit contradicting his own prior testinony, this would greatly
dimnish the wutility of summary judgnent as a procedure for

screeni ng out shamissues of fact.” (quoting Perma Research & Dev.

Co. v. Singer Co., 410 F.2d 572, 578 (2d G r. 1978)). Defendant

argues that the Plaintiff admtted in her deposition to stopping

her job search. This Court disagrees. Counsel for the Defendant

asked the Plaintiff: “Did you make any other applications after
July 10, “967?” Plaintiff responded: “I didn’t put anything in
witing.” Wiile Plaintiff admtted that she ceased submtting

witten job applications, she never admtted to term nating her job
search altogether. In her affidavit, Plaintiff does not seek to
contradict this sworn testinony. Rather, she explains that “[she]
kept checking the want ads and |ooking for work.” Thus, in her
affidavit, Plaintiff seeks to explain or clarify her earlier
testinony which is an appropri ate use of such a device. See Videon

Chevrolet, Inc. v. General Mdtors Corp., 992 F.2d 482, 488 (3d Gr.

1993) (refusing to ignore nonnovant’s affidavit because Martin only
applied “in those clear and extrene facts” where nonnovant’s

deposition testi nony was unanbi guous and clearly contradi cted by a
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subsequent affidavit).

Because this Court <concludes that it my consider
Plaintiff’s affidavit, the Defendant’s notion for partial sunmary
j udgnent must be denied. A review of the record indicates that
after July 10, 1996, the Plaintiff took the followng steps in
attenpting to secure enploynent: (1) she continued to check the
want ads; (2) she continued to check on the status of witten
applications already submtted; and (3) she asked an enployer if
t hey needed a nurse which eventually led to a part-tine job. See
Sanmuels Aff. at § 2-3. A factfinder could conclude that, even
though Plaintiff stopped submtting witten job applications, the
efforts made outside of those applications were reasonable.

Furthernore, a factfinder could conclude that Plaintiff
accepted a position at Heal th Force not because she was voluntarily
renmovi ng herself fromthe nursing job market, but rather because
she could not find substantially equivalent enploynent to her
position at Al bert Einstein Medical Center. See Booker, 64 F.3d at
864 (“Cenerally, aplaintiff nmay satisfy the ‘reasonabl e diligence’
requi renent by denonstrating a continuing conmtnment to be a nenber
of the work force and by remaining ready, willing, and available to
accept enploynent.”). In her affidavit, Plaintiff states that she
continued to | ook for substantially simlar enployment even when
enpl oyed part-tinme at Health Force. See Sanuels Aff. at 1 3. A

Title VII plaintiff is permtted to take an interimjob or even a
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per manent job which m ght pay |ess or have fewer responsibilities
t han her prior position after the plaintiff has made reasonabl e and

diligent efforts to find conparable enploynent. See Ford Motor

Co., 458 U. S. at 231 n.14; Tubari Ltd, Inc., 959 F.2d at 456-57;

Meyer v. United Air Lines, Inc., 950 F. Supp. 874, 876 (N.D. I11.

1997). If Plaintiff failed to accept this part-tinme enploynent,
she may have failed to mtigate her danages by refusing to take the
only job offered to her. Therefore, summary judgnment is not
appropriate on this i ssue because a factfinder could concl ude that
Plaintiff acted reasonably in accepting part-time work, after
mont hs of submtting witten applications, and continuing to search
for full time work during this enploynent.

Defendant cites a litany of cases in which courts
concl uded that partial sunmary judgnent was appropri ate because t he
Title VII plaintiff failed to mtigate their danmages by ceasing
their job search efforts or accepting only part-tine work. See,

e.q., Hunter v. Allis-Chalnmers Corp., 797 F.2d 1417 (7th Cr. 1986)

(granting summary judgnent because nonnovant sought new enpl oynent
only every couple of nonths during five years of unenpl oynent, and
thus, failed to mtigate his damages); Meyer, 950 F. Supp. at 877
(granting sunmary judgnent because nonnovant, who once worked in
United' s | egal departnent, failed to mtigate her damages when she
accepted part-time enploynent). These cases, however, are not

simlar to this case. First, in those cases where the Title VII
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clai mants stopped seeking work, they conpletely ceased their
efforts and renoved t hensel ves fromthe workforce. Here, Plaintiff
clains that she never conpletely stopped |ooking for work. See
Sanmuel s Aff. at § 3. Second, in those cases where the Title VII
claimant took part-tine work only, they additionally stopped
| ooking for full-tinme enploynent. See Meyer, 950 F. Supp. at 877
(“To this day, [the Title VII claimnt] has not nmade any attenpts
to find a full-tinme position conparable to the one she held .

."). In this case, Plaintiff never stopped |ooking for full-tinme
enpl oynent, and i ndeed, secured full-tinme enpl oynent fromher part-
time enployer. See Sanuels Aff. at § 2-3; Sanuels Dep. at 116

Thus, this Court finds Defendant’s cases i napposite.

Finally, the Court now turns to Defendant’s argunents
concerning Plaintiff’s refusal to continue enploynent wth
Jefferson which would pay her three tines nore per visit than her
work with Health Force. This Court cannot conclude, as a matter of
law, that this was unreasonable on Plaintiff’'s part. This Court
notes that: “[Al] discrmninatee who imedi ately accepts a one-
third reduction in pay wthout nmaking any effort to secure
alternative suitable interim enploynent has not exercised
reasonabl e diligence.” Tubari, 959 F.2d at 459. The Plaintiff in
t his case, however, did nake efforts to secure alternative suitable
enployment. Plaintiff eventually did secure full-time enploynment

with Health Force in Septenber of 1997, perhaps due to her
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continued conmtnent to that conmpany. Therefore, the Court finds

that summary judgnent is inappropriate on this issue as well.
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B. Inplied Contract

Def endant argues that it is entitled to partial summary
j udgnent because the handbook, as a matter of |aw, could not have
created an inplied contract between the Plaintiff and Defendant.
Under Pennsylvania law, all enploynent is presuned to be at wll.

See Stunpp v. Stroudsburg Miun. Auth., 540 Pa. 391, 396, 658 A 2d

333, 335 (1995) (“The lawin Pennsyl vania is abundantly clear that,
as a general rule, enployees are at wll, absent a contract, and
may be termnated at any tinme, for any reason or for no reason.”);

Paul v. Lankenau Hosp., 524 Pa. 90, 95, 569 A 2d 346, 348 (1990)

(“Any enpl oyee may be di scharged with our [sic] w thout cause, and
our |aw does not prohibit firing an enployee for relying on an

enployer’s promse.”); CGeary v. United States Steel Corp., 456 Pa.

171, 175, 319 A 2d 174, 176 (1974) (“Absent a statutory or
contractual provision to the contrary, the law has taken for
granted the power of either party to termnate an enploynent
relationship for any or no reason.”). Thus, absent a statutory or
contractual provision, either party nay termnate an enpl oynent
relationship for any or no reason. See Stunpp, 540 Pa. at 396, 658
A.2d at 335; Paul, 524 Pa. at 95, 569 A 2d at 348; Ceary, 456 Pa.
at 175, 319 A 2d at 176. Nevert hel ess, the presunption of
enpl oyment-at-will may be overconme if the enployee denonstrates
that there is an inplied contract alters her at-will status. See

Scott v. Extracorporeal, Inc., 376 Pa. Super. 90, 95, 545 A 2d 334,
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336 (1988) (“The [at-will] presunption may be overconme by [ an]
inplied in fact contract (the parties did not intend it to
be at-will) . . . .").
In Pennsylvania, an enployer handbook nay create an

inplied contract between enpl oyee and enpl oyer. See Ruzicki v.

Catholic Ceneteries Ass’'n, 610 A 2d 495, 497 (Pa. Super. 1992) (“‘A

handbook is enforceabl e against an enployer (quoti ng
Scott, 376 Pa. Super. at 95, 545 A 2d at 336)). The enpl oyee

however, nust show that “a reasonable person in the enployee’s
position would interpret its provisions as evidencing the
enployer’s intent to supplant the at-will rule.” 1d. Moreover

t he handbook nmust clearly indicate that the enployer intended to
alter the enployee’'s at-wll enploynent. See id. Finally, it is
for the court to interpret the handbook to determ ne whether it

contai ns evidence of enployer’s intention to be | egally bound. See

id.: see also Schoch v. First Fidelity Bancorporation, 912 F.2d

654, 660 (3d Gr. 1990) (stating that it is duty of court to
determne if evidence suffices to defeat at-will presunption).

In this case, in Count Il of her Conplaint, Plaintiff
argues that the Defendant’s enpl oyee handbook created an inplied
contract that altered her at-will status. See Pl.’s Conpl. Y 20.
Specifically, Plaintiff clains that Defendant violated the equa
enpl oyment opportunity and progressive di scipline provisions of the

handbook. See i d. However, the Defendant’s handbook contains no
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statenment clearly indicating the Defendant’s intent to alter the
enpl oyee’s at-wi Il enploynment. Rather, the handbook states: “This
handbook is a guide to assist enployees during enploynent and
repl aces ot her handbooks previously distributed. However, neither
the contents of this handbook, nor any ot her conpany conmuni cati on,
practice or policy, create any contractual rights on behalf of
enpl oyees.” Handbook at 3. The handbook further states:
“Enpl oyees are enployees ‘at wll’ for an indefinite period and may
resign or be discharged at any tine for any reason, or no reason at
all. Nothing in this handbook or any other policy or

comuni cation, whether oral or witten, changes an enpl oyee’s *at
will™ status.” |d.
A reasonable person in Plaintiff’s position could not

interpret the provisions in Defendant’s handbook as an intent to

alter the at-will rule. See Ruizicki, 416 Pa. Super. at 42-43, 610
A 2d at 498 (“Gven the explicit disclaimer stating that the
handbook does not effect an enployee’'s at-will status, even
assum ng that the handbook applies to the appellant, appellant
faces an insurnountable burden in arguing that the handbook
converts himfroman at-will enpl oyee to one who can only be fired
through the use of progressive discipline as articulated in the

handbook”.); Rutherfoord v. Presbyterian-Univ. Hosp., 417 Pa.

Super. 316, 612 A 2d 500, 503-04 (finding against enployee’s

i mplied contract clai mbecause handbook had di sclainer); see also
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Cox v. Vogel, No. CV.A 97-3906, 1998 W. 438492, at *8 n.4 (E.D
Pa. July 29, 1998) (“Moreover, given the handbook’ s reaffirmation
of the at-will status of Dorwart enpl oyees and its disclai ner that
it was not an inplied contract, any argunent that the handbook
changed plaintiff’s at-will status would be unavailing.”); Anderson

v. Haverford College, 851 F. Supp. 179, 182 (E.D Pa. 1994)

(dismssing plaintiff’s inplied contract claim because letter
acconpanyi ng handbook stated that the handbook was not a contract
and nothing in the handbook altered the plaintiff'’s at-wll
status). Defendant’s disclainer inthe handbook, which stated that
the provisions of the handbook are not intended to be a |egal
contract, clearly indicate the Defendant’s intent not to confer

rights upon the Plaintiff. See Martin v. Capital GCties Media

Inc., 354 Pa. Super 199, 511 A 2d 830, 841 (1986) (stating that
handbook di sclai mers should be given effect by courts so |ong as

t hey are conspicuous), appeal denied, 514 Pa. 643, 523 A 2d 1132

(1987); see also Anderson, 819 F. Supp. at 182 (“Courts have held

t hat provisions in enpl oyee handbooks whi ch contain disclainers or
state there is no intent to create an enploynent contract are
sufficient to retain the at-will presunption.”).

Therefore, this Court finds that there is insufficient
evidence to raise a material issue of whether the Defendant’s
handbook created an inplied contract altering Plaintiff’'s at-wll

enpl oyment status. In the present case, the Plaintiff failed to
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put forth any affirmative evidence to substantiate her allegations
of an inplied contract. The Defendant points to this deficiency
and argues that no such inplied contract could exist under
Pennsyl vania | aw. The Plaintiff, not the Defendant, has t he burden
of proof on these issues. The deficiency in the Plaintiff’'s
evidence entitles the Defendant to judgnent as a matter of |aw.

Thus, it is appropriate to grant the Defendant’s uncontested notion

for summary judgnment. See Anchorage Assocs., 922 F.2d at 175.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SLYVI A SAMUJELS : CVIL ACTI ON
V.
ALBERT EI NSTEI N MEDI CAL CENTER : NO. 97-3448
ORDER

AND NOW this 14th day of Septenber, 1998, upon
consi deration of Defendant’s Mtions for Partial Summary
Judgnent, |IT | S HEREBY ORDERED t hat:

(1) Defendant’s Mdtion for Partial Summary Judgnent on
Plaintiff’s claimfor back pay and front pay damages after July
10, 1996 is DEN ED

(2) Defendant’s Mdttion for Partial Summary Judgnent on
Plaintiff’s claimfor breach of inplied contract (Count I1) is
GRANTED; and

(3) This case is listed for trial for COctober 13, 1998.

BY THE COURT:

HERBERT J. HUTTON, J.
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