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MEMORANDUM
Ludw g, J. Sept enber 11, 1998

This is Derrick A. Grandison’s petition to vacate, set
asi de, or correct sentence, 28 U.S.C. § 2255 (1994).' Defendant’s
convi ction and sentence for conspiracy to distribute cocai ne base,
21 US. C 8§ 846 (Count 1), wll be vacated. O herwi se, the
requested relief wll be denied.

On Decenber 3, 1990 defendant pleaded guilty to
conspiracy to distribute cocaine base (Count 1) and one count of
engaging in a continuing crimnal enterprise in violation of 21
US C8 848 (Count 11). On July 12, 1991 he was sentenced to 20

years of custody. ?

! Probable cause does not appear to exist for a
certificate of appealability. 28 U S C 8§ 2253(c)(1)(B) (1994).

> Defendant’s total offense level of 48 and crinmina
history category of | produced a guideline range of |life
i nprisonnent. The governnent, however, submtted a 8 5K1.1 notion
reconmendi ng a 20-year sentence based on substantial assistance,
which nmotion was granted. The sentence included a lifetine of
supervi sed rel ease, a $100,000 fine, and a special assessnent of
$50 per count. Petitioner did not appeal the conviction or
sent ence.



The petition asserts: (1) defendant’s counsel was
ineffective at sentencing for not challenging (a) the conspiracy
conviction as a |esser included offense of continuing crimnal
enterprise; and (b) the $100,000 fine given petitioner’s inability
to pay, petition, at 1, 4; (2) the statute’'s failure to schedul e
cocai ne base and cocaine as different substances violated the
First, Fourth, and Fifth Anmendnents (due process and equal
protection), as well as separation of powers, id. at 23, 28-30; (3)
defendant is entitled to a three-point reduction for acceptance of
responsibility under U S.S. G 8 3El.1(b) instead of the two-point
reduction given at sentencing, id. at 39; and (4) the court did not
make a specific finding that the controll ed substance invol ved was
cocai ne base rat her than cocai ne powder, inconformty with Fed. R
Crim P. 32(c)(1), supplenental nenorandum at 1.

These grounds for relief are ruled on as follows:

1. | neffective assi stance —granted in part and deni ed

in part. An ineffective assistance claimrequires —

First, the petitioner nust show that his or
her counsel’s performance was deficient —
that, wunder all the <circunstances, the
attorney’s representation fell bel ow an
obj ective standard of reasonabl eness. .
Claimants nust identify specific errors by
counsel, and we nust indulge a strong
presunption that counsel’s conduct was
reasonabl e.

Second, t he petitioner nmust show
prej udi ce. . . [ Al petitioner nust
denonstrat e a reasonabl e probability that, but
for the wunprofessional errors, the resul t
woul d have been different.



Frey v. Fulconer, 974 F.2d 348, 358 (3d Cr. 1992), cert. denied,

507 U.S. 954, 113 S. . 1368, 122 L. Ed.2d 746 (1993).

a. Lesser included of fense —The conspiracy convi ction

and sentence under Count | will be vacated. See Rutl edge v. United

States, 517 U.S. 292, 300, 116 S. Ct. 1241, 1246, 134 L. Ed.2d 419
(1996) (8 846 is |l esser included offense of 8§ 848). Re-sentencing
i S unnecessary: the cal cul ati on of defendant’s sentence under the
guidelines is unaffected,® excepting the vacating of the $50
speci al assessnent for Count 1I.

b. $100, 000 fi ne —deni ed. A defendant cannot bring an

ineffective assistance claim challenging a fine because the
defendant is not “claimng a right to be rel eased” from custody

under 28 U.S.C. § 2255. See United States v. Seqgler, 37 F.3d 1131,

1137 (5th Gr. 1994) (“[1]f counsel’s constitutionally insufficient
assi stance affected the trial court’s guilt determ nation or the
sentencer’s inposition of a prison term a prisoner’s ineffective
assi stance of counsel claimfalls wthin the scope of § 2255; if,
as here, it relates only to the inposition of a fine, his claim

falls outside 8§ 2255"); United States v. Watroba, 56 F.3d 28, 29

® On Count |1, defendant’s base offense level is 38.
Additions: two |levels under § 2Dl.2 because the offense invol ved
the distribution of cocaine base near a school and defendant
routinely used juveniles in his illegal activities; two |evels
under § 2D1.1(b) for possession of a dangerous weapon; four |evels
under 8 3Bl1.1(a) for defendant’s | eadership role. Subtracting two
| evel s for acceptance of responsibility under 8 3E1.1 yields a
total offense | evel of 44, which —with a crim nal history category
of | —results in a sentence of life inprisonnment. U S.S.G ch. 5,
pt. A



(6th Cr.) (sane), cert. denied, 516 U.S. 904, 116 S. C. 269, 133

L. Ed.2d 191 (1995).

2. Failure to schedul e cocai ne base separately from

cocai ne powder —denied. Qur Court of Appeals has rejected the

argunment —

We have upheld the constitutionality of the
federal drug statutes (21 U.S.C § 841(b)(1) &
846) and the gui delines provisions (U S.S.G 8§
2D1.1) that treat crack cocai ne of fenses nore
severely than offenses involving an equal
guantity of cocai ne powder. See United States
v. Frazier, 981 F.2d [92 (3d Cr. 1992)]
(holding that distinctions between crack
cocaine and cocaine powder for sentencing
pur poses do not constitute an equal protection
violation and that the 100:1 ratio does not
constitute cruel and wunusual punishnent);
United States v. Jones, 979 F.2d 317 (3d Cir.
1992) (hol di ng gui del i nes provi sions inposing
hi gher offense |evels for offenses involving
crack cocaine not to be unconstitutionally
vague) .

United States v. Alton, 60 F.3d 1065, 1069 (3d Cir.), cert. denied,

516 U. S. 1015, 116 S. C. 576, 133 L. Ed.2d 500 (1995); see also
United States v. Janes, 78 F.3d 851, 853 n.2 (3d Gr.) (rejecting

due process challenge as neritless), cert. denied, us

117 S. . 128, 136 L. Ed.2d 77 (1996). Def endant’ s First
Amendment claim of a religious right “to exist in an altered
state,” petition, at 28, his Fourth Amendnent claim and his
separation of powers claimare rejected as frivol ous.

3. Thr ee- poi nt r educti on f or accept ance of

responsibility —denied. See order, July 19, 1996 (8 3El.1 of the

1991 sentenci ng gui delines did not contain athree-Ilevel reduction;

amendnment 459 addi ng the extra reduction is not retroactive). Even

4



if athree-level reduction were all owabl e, the total offense | evel
of 43 woul d prescribe a sentence of life inprisonnent.

4. Lack of specific findings under Fed. R Cim P

32(c) (1) —deni ed. This claimis not cognizabl e under § 2255.

See United States v. Hill, 368 U S. 424, 429, 82 S. Ct. 468, 472,

7 L. Ed.2d 417 (1962) (“[Clollateral relief is not avail able when
all that is showm is a failure to conmply with the form
requirenents” of Rule 32). Mreover, at sentencing, petitioner
affirmed the portions of the pre-sentence report that described the
substance invol ved as cocai ne base, tr. at 9, July 12, 1991. In
par agraph 6(b) (1) of his plea agreenment, petitioner stipul ated that

t he substance was cocai ne base. Cf. United States v. Faul ks, 143

F.3d 133, 138-39 (3d Cr. 1998) (defendant’s agreenment wth
governnment’s account of factual basis for guilty plea supports
concl usion that substance involved was cocai ne base).

An order acconpanies this nmenorandum

Edmund V. Ludwi g, J.



