IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CIVIL ACTI ON
ESTATE OF GERALDI NE EM LY

MOSER, JOSEPH JUDE OL| VER, ; NO. 98- 3525
ADM NI STRATOR, :

Pl aintiff,

V.

EXETER TOMNSH P BOROUGH

COUNCI L MEMBERS, JAMES

LODER, TED LIS and BRI AN HOUP
Def endant s.

BUCKWALTER, J. Sept enber 4, 1998

MEMORANDUM

Plaintiff, Joseph Jude Aiver (“Aiver”), in his
capacity as admnistrator for the estate of his deceased
girlfriend, Geraldine Em|ly Mser (“Mser”), has filed pro se the
instant civil rights action alleging violations of 42 U S.C. 88
1983 and 1985.' Presently, before the court are a notion to

dism ss submtted by defendants, the Exeter Townshi p Counci

! Aiver also clainms that defendants conmitted perjury and

obstructed of justice in violation of “18 U S.C. Crimnal Code.” (Conplaint
at 1 6). Title 18, Chapter 73 of the United States Code entitled “Cbstruction
of Justice”, 18 U.S.C. 8§ 1501 et seq., and Chapter 79, entitled “Perjury”, 18
US.C 8§ 1621 et seq., are both crinminal statutes, enforceable only by the
United States Department of Justice. As no private right of action exists
under either provision, AQiver’'s clainms based on allegations, scattered

t hr oughout his conplaint, that defendants committed perjury and/or obstructed
justice are di sm ssed.



Menbers (“Council Menbers), Police Oficer, Janes Loder (“Loder”)
and Supervising Police Oficer, Ted Lis (“Lis”) and a notion to
di sm ss submtted by defendant, Berks County Deputy Coroner,
Brian Houp (“Houp”). For the follow ng reasons the notions wll
be grant ed.

| . Backgr ound?

On Novenber 28, 1997 Moser was involved in a serious
aut onobi l e accident at the intersection of St. George Place and
G braltar Road in Exeter, Pennsylvania, when an oncom ng vehicle,
driven by Jill Marie Osterling (“Osterling”) failed to stop at a
stop sign. (Conpliant at {'s 13 and 25). Moser sustained severe
injuries to her head, neck, l|left hand, back and right |eg.
(Complaint at § 15). Recovery was extrenely slow and pai nful and
Moser was prescri bed heavy doses of narcotic drugs. (Conplaint
at 1 16). On the norning of Decenber 19, 1997 diver, who
resided with Moser, called 911 in a panic, stating “[h]urry up,
[hJurry, | can’t handle it ny girlfriend commtted suicide she
hung herself, she mght still be alive, send help . ”
(Complaint at § 42). Despite his initial reaction, Aiver now
clains that Mdser “suffered a wongful death” as a result of her

extensive injuries and nedication. (Conplaint at § 17). 1In his

capacity as Deputy Coroner of Berks County, defendant Houp si gned

2 Al'l background information is derived fromdQiver’s
conpl ai nt .



Moser’s death certificate concluding that her cause of death was
sui cide by strangulation. (Conplaint at  47).

I1. Legal Standard

A notion to dismss pursuant to Rule 12(b)(6) tests

the I egal sufficiency of the conplaint. Conley v. G bson, 355

US 41, 45-46 (1957). Under Rule 12(b)(6), the Court nust
determ ne whet her the allegations contained in the conplaint,
construed in the light nost favorable to plaintiff, show a set of
circunstances which, if true, would entitle himto the relief

requested. G bbs v. Roman, 116 F. 3d 83, 86 (3d Cr. 1997)(citing

Nam v. Fauver, 82 F.3d 63, 65 (3d Cr. 1996). Dismssal is

appropriate only when it clearly appears that the plaintiff has
all eged no set of facts which, if proven, would entitle himto

relief. Conl ey, 355 U. S. at 45-46; Markowitz v. Northeast Land

Co., 906 F.2d 100, 103 (3d G r. 1990).

1. Di scussi on

A. Section 1983

To maintain a cause of action under 42 U.S.C. § 1983 a
plaintiff nust establish: 1) the alleged conduct was commtted by
a person acting under color of state law, and 2) the conduct
deprived the plaintiff of rights, privileges and i munities
secured by the Constitution or laws of the United States. See

e.qg., Hcks v. Feeney, 770 F.2d 375, 377 (3d GCir. 1985). Section

1983 is not a source of substantive rights; it only provides “a



met hod for vindicating federal rights el sewhere conferred.”

Graham v. Connor, 490 U.S. 386, 393-94 (1989). Consequently,

Section 1983 does not provide “a right to be free of injury
wherever the State may be characterized as the tortfeasor” -- the
plaintiff nust show a deprivation of a federally protected right.

Paul v. Davis, 424 U.S. 693, 701 (1976).

Addi tionally, Section 1983 clains against a
muni ci pality or its agency nmust allege: (1) the existence of a
customor policy of a nmunicipality which is of such |ong standing
to have the force of law, and (2) that one of the nunicipality's
enpl oyees violated the plaintiff's civil rights while acting

pursuant to that policy or custom See Mnell v. Departnent of

Social Services, 436 U. S. 658 (1978). Liability of a municipal

def endant cannot be established sinply upon a respondeat superior

theory. See I1d.; Jett v. Dallas Independent Sch. Dist., 491

U S. 701 (1989).

Aiver’s Section 1983 clains are based on defendants’
all eged violations of the Due Process and Equal Protection
cl auses of the Fourteenth Amendnent. (Conplaint at § 6).
Because, however, diver is proceeding pro se his pleadings wll

be liberally construed. See Haines v. Kerner, 404 U S. 519, 520

(1972).



1. Cl ains agai nst the Council Menbers

As to the Council Menbers, diver alleges the
follow ng. From Novenber 1994 until the date of Moser’s
acci dent, Council Menbers engaged in a “total pattern of official
m sconduct” in that they were aware that because of a hazardously
hi gh speed limt, 35 mles per hour, the intersection of
G braltar Road and St. George Place had been the sight of
nunmerous traffic accidents. (Conplaint at 's 7, 8 and 12).

Yet, in deliberate indifference to the safety of passengers and
pedestrians, Council Menbers refused to |ower the speed limt.
(Conmplaint at § 12). Their inaction in this regard was the cause
of Moser’s accident and ultinmately her death. (Conplaint at ¢
18). After Mser’s accident, Council Menbers attenpted to
“cover-up” their previous “wong doing” by |owering the speed
limt to 25 mles per hour. (Conplaint at | 23).

Presently, Council Menbers argue that even a |iberal
readi ng of the conplaint reveals only Aiver’s dissatisfaction
wth the way they perforned discretionary duties, which is not
actionabl e under Section 1983. At nost, Oiver may pursue a
cl ai munder the Pennsylvania Political Subdivision Tort C ains
Act, a state |aw claimwhich Council Menbers contend this court
shoul d not retain jurisdiction over.

For purposes of the present notion | presune the

viability of AOiver’s tenuous theory of causality. Had the speed



limt been lower, Osterling would have stopped, would not have
hit Moser, who then would not have suffered a “w ongful

deat h”/ sui ci de. Additionally, | assune, for arguments sake,

that the Council Menbers’ failure to lower the speed |imt was
part of a long standing municipal policy or custom Yet, neither
of these presunptions will save Aiver’s claim |In essence he
seeks recovery for damage from an autonobil e acci dent caused by
the Council Menbers’ intentional or negligent, failure to reduce
the speed limt. These allegations do not inplicate a federal
right. The pl eadings, even when construed |iberally, do not
reveal that Council Menbers violated the Equal Protection C ause
of the Fourteenth Anmendnent in that they acted with
discrimnatory aninus. Furthernore, | am unpersuaded by Aiver’s
contention that their refusal to |l ower the speed |imt anounted
to a deprivation of |ife, Mser’s, wthout due process of |aw
Aiver fails to explain why recovery could not be obtained in
state court under traditional tort-law principles, Baker v.
McCol Il an, 443 U. S. 137, 146 (1979), and he does not refute
Counci | Menbers’ suggestion that such relief is actually
specifically provided for by Pennsylvania s Political Subdivision

Tort Clainms Act.® See 42 Pa. Con. Stat. Ann. § 8542 (West 1982 &

3 Section 8542 provides, in relevant part:

(a) . . . alocal agency shall be |liable for damages on account of
an injury to a person or property within the limts set forth in
this subchapter if both the followi ng conditions are satisfied and
the injury occurs as a result of one of the acts set forth in
subsection (b):

(continued...)



Supp. 1998). Accordingly, | find that the circunstances
surroundi ng Moser’s death do not give rise to Section 1983

l[itability. See Hull v. Gty of Duncanville, 678 F.2d 582, 584-5

(5th Gr. 1982)(Plaintiff’s claimthat a train-vehicle accident
caused by municipality’s negligent and intentional failure to
enforce 25 mle per hour speed |[imt and to properly maintain
crossing and traffic signals was at nost a state law tort and did
not inplicate a federal right so as to be redressabl e under
Section 1983). Therefore, Aiver’s Section 1983 cl ai ns agai nst

t he Council Menbers will be dism ssed.

2. Clains against Oficers Loder and Lis

Aiver alleges the follow ng actions by Oficers Loder
and Lis establish Section 1983 viol ati ons.

Loder was on duty at the tine of Mser’s accident, he
i nvestigated the accident, and, therefore, w tnessed Gsterling

reckl essly speed through the stop sign and collide directly into

3(...continued)
(1) The danmages woul d be recoverabl e under common | aw or a
statute creating a cause of action if the injury were caused
by a person not having avail abl e a defense under section
8541 (relating to governnmental immunity generally) or
section 1846 (relating to defense of official inmunity); and
(2) The injury was caused by the negligent acts of the |oca
agency or an enployee thereof acting wthin the scope of his
office or duties with respect to one of the categories
listed in subsection (b).

(b) . . . . The follow ng acts by a | ocal agency or any of its

enpl oyees may result in the inposition of liability on a |oca

agency:

S (4) . . . A dangerous condition of trees, traffic signs,
lights or other traffic controls . . . under the care

custody or control of the | ocal agency .
42 Pa. Con. Stat. Ann § 8542 (West 1982 & Supp. 1998)

v



Moser’s van, nearly totaling the van. (Conplaint at §'s 24 and
25). Yet, despite this know edge, Loder “intentionally,

mal i ci ously, and deliberately” wote an acci dent report
mnimzing the severity of the accident. (Conplaint at § 29).
He stated only that Osterling was a “carel ess driver”; that
Moser’s van was only “noderately damaged” and failed to |ist
Moser’s injuries. (Conplaint at §'s 29-32). Furthernore, Loder
did not cite Osterling for any traffic violations or bring

crim nal charges against her, “due to his personal relationship”
with her “knowi ng her and her famly on friendly ternms” and his
“personal bias, prejudice and inequities against Ms. Moser.”
(Complaint at 's 29 and 33). Likewise, Oficer Lis, acting
intentionally, maliciously and deliberately approved the “fal se
and factually m sl eadi ng” accident report prepared by Loder and
al so took no action against Osterling. (Conplaint at Y's 34 and
35).

Again, Oiver's allegations fail to inplicate federal
rights, in fact, there is no description of what, if any harm
federally protected or otherwi se, befell Mser as a result of the
belittling accident report or Gsterling s escape fromcrimnal or
civil sanctions for her part in the accident. Accordingly,
Aiver’s Section 1983 cl ai ms agai nst Loder and Lis will be

di sm ssed.



3. Cl ai n8_agai nst Houp

Par agr aphs 36 through 60, nine single space typed
pages, contain descriptions of Houp’'s various m sdeeds. These
all egations can be distilled into two cl ai ns.

First, diver alleges defamation. By identifying the
cause of death on Moser’s death certificate as suicide, Houp
irreparably harnmed her reputation -- it “stigmatized the good
character and reputation she earned for years while living .
(Complaint at § 37). Defendant, Houp, is correct these
all egations of defamation are not sufficient to state a claim
under Section 1983.

The Suprenme Court has held that an individual cannot
claima constitutionally protected interest in his or her

reputation, Siegert v. Glley, 500 U S 226, 233 (1991), thus

al l egations of defamation al one do not suffice to forma Section

1983 claim See Paul v. Davis, 424 U. S. 693 (1976). Defamation

is only actionable under Section 1983 if it occurs in the course
of or is acconpanied by a change or extinguishnment of a right or
status guaranteed by state |law or protected by the Constitution.

Aark v. Township of Falls, 890 F.2d 611, 619 (3d Gr.

1989) (citing Paul, 424 U. S. at 701-12). Such cases inplicate the
constitutional guarantee of due process. 1d. Courts have
| abel ed the showing required to bring a Section 1983 claimfor

defamation “stigma plus.” See e.qg., Defeo v. Sill, 810 F. Supp.




648, 656 (E.D.Pa. 1993)(“Unless coupled with a tangible injury
such as a |l oss of enploynent or extinction of a vested right
recogni zed by state |law, defamation by state officials is not
actionabl e under Section 1983").

| need not reach the issue of whether Oiver has made
the requisite “stigma plus” allegations because Aiver’s prior
adm ssion that Mdser hung herself is part of public court record.
Thus, his clains that Houp’s conclusion of suicide was defanmatory
is clearly neritless. In a separate action filed by diver
seeking life insurance benefits under Mser’s policy, District
Court Judge Franklin S. Van Antwerpen denied recovery based on
Aiver’s own adm ssion that Moser commtted suicide. Qd.iver v.
Allstate CGv. A No. 98-1918 (E. D.Pa. June 17, 1998). Judge Van
Ant wer pen based his finding on the policy’s exclusion for |oss
caused by “suicide while sane or self-destruction while insane”
and Aiver’s admssion in his conplaint that the “tragic
condition of her [Mser’s] disability sonehow over powered her
normal logic and reasoning, . . . leading directly to her death
by hangi ng herself froman electrical cord hanging froman attic
rafter for many previous years.” |d. at n. 1. Thus, diver’s
prior adm ssion that Moser took her own |life belies his present
assertions that Houp’s identification of her cause of death as

sui ci de was defanmatory.

10



Second, diver clains that Moser’s estate was deprived
of property rights w thout due process of |aw because Houp, prior
to identifying suicide as the cause of death, “did not give any
proper witten notice, conducted no full or fair hearing for
chal | enge or exam nation of facts nor allowed fair gathering and
presentation of favorable facts, circunstances and evi dence
denonstrating non-suicide death.” (Conplaint at 8§ 38). Even
assum ng such process was due and was denied, Aiver, bound by
his prior adm ssions, is unable to identify a property interest
of which the estate has been deprived.

Aiver clains that, but for, Houp’s concl usion that
Moser took her own life her estate would have been able to
coll ect under Mdser’s life insurance policy. (Conplaint at
37). As discussed above, Judge Van Antwerpen has al ready rul ed
that Moser’s estate cannot recover under the life insurance
policy, thus, the policy does not create a property interest.

Aiver also asserts that Houp’ s suicide conclusion
forecl osed the possibility of Mbser’s estate pursuing clains
agai nst Osterling for causing Miser’s “wongful death” through
her reckless driving. (Docket No. 6, diver’'s Response at 3;
Conplaint at § 39). Again, his previous adm ssion that Mser
took her own life is clearly fatal to this assertion. | note,
additionally, that because he has not identified barriers to

state court relief, Oiver is still free to allege in state court

11



that Gsterling s reckless driving was a contributing factor in
Moser’ s suicide, although the viability of such claimappears
hi ghly questionable. Accordingly, Odiver’'s Section 1983 cl ai ns
agai nst defendant, Houp, are di sm ssed.

B. Section 1985 d ai ns

Aiver also alleges that all defendants’ actions
violated 42 U S.C. § 1985. Section 1985 authorizes an “action
for the recovery of damages" against “two or nore persons” who
conspire to (1) prevent federal officers fromperformng their
duties, 42 U.S.C. 8§ 1985(1); (2) intimdate parties, W tnesses or
jurors in federal cases (or in state cases where the conspiracy
is notivated by an intent to deny equal protection), 42 U S. C. 8§
1985(2); or (3) deprive other persons of equal protection of the
laws, 42 U.S.C. 8§ 1985(3). diver alleges no facts that would
support a clai munder Sections 1985(1) or (2). If diver alleges
any Section 1985 claim it would be under subsection (3). A
cl ai munder Section 1985(3), however, requires that there nust be
“sone racial, or perhaps otherw se class-based, invidiously
di scrim natory ani nus behind the conspirators' action.”

Carpenters v. Scott, 463 U S. 825, 834 (1983) (quoting Giffin v.

Breckenridge, 403 U.S. 88, 102 (1971)); See also, Bedford v.

SEPTA, 867 F.Supp. 288, 294 (E.D.Pa. 1994) (sanme). diver has

not pled any cl ass-based discrinmnatory aninmus as the notivation

12



of defendants' actions. Consequently, his Section 1985 clai ns

agai nst all defendants are dism ssed. An order follows.

13



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ClVIL ACTION

ESTATE OF GERALDI NE EM LY :
MOSER, JOSEPH JUDE OL| VER, : NO. 98- 3525
ADM NI STRATOR, :

Pl aintiff,

V.
EXETER TOWNSH P BOROUGH
COUNCI L MEMBERS, JAMES

LODER, TED LIS and BRI AN HOUP,
Def endant s.

ORDER

AND NOW on the 4th day of Septenber 1998, upon
consideration of: 1) a notion to dism ss submtted by Defendants,
Exeter Townshi p Borough Council Menbers; Janmes Loder and Brain
Lis (Dkt. # 3) and Plaintiff’s response (Dkt.# 5); and 2)
Def endant, Brian Houp’s notion to dismss (Dkt. #4) and
Plaintiff’s response (Dkt. # 6), it is hereby ordered that the
notions are GRANTED and t he above captioned action is DI SM SSED.

The Cerk shall mark this case as CLOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



