IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NOAH SHAFFER,
Pl ai ntiff,

V. Cvil Action

No. 98- 71

BNP/ COOPER NEFF, | NC.,
Def endant .

ORDER

AND NOW this 4th day of Septenber, 1998, Defendant’s Mtion
for Summary Judgnent is GRANTED, and judgnent is entered in favor

of defendant and against plaintiff.

BY THE COURT:

Robert S. Gawt hrop, 111 J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NOAH SHAFFER
Plaintiff,
V. Cvil Action
; No. 98-71
BNP/ COOPER NEFF, | NC., i
Def endant . !
Gawt hr op, J. Septenber 4, 1998

MEMORANDUM

Before the court in this diversity, breach-of-contract
case, is defendant’s notion for sunmary judgnent. Plaintiff,

Noah Shaffer clains that he had an enpl oynent contract with

defendant for a definite termof "at |east tw years," granted as
part of a tenporary assignnment overseas, and that defendant
breached that contract when it fired himless than six nonths
into the arrangenent.

In the alternative, plaintiff clains that he noved to
Asi a, thereby supplying sufficient additional consideration to
t he def endant and estoppi ng defendant from di scharging M.
Shaffer for a reasonable tine. | find that, as a matter of | aw,
neither a contract for a termof years nor sufficient additional
consideration to overcone the Pennsyl vani a presunption of

enpl oyment-at-will exists. | shall thus grant defendant's notion

for summary judgnent.



Background Facts

The case principally turns on plaintiff's enpl oynent
status: was he an at-will enployee, or did he have a two-year
enpl oynent contract? M. Shaffer was enpl oyed by Cooper Neff in
New York from 1990 to 1995, eventually rising to manage the small
New York office. In January 1995, Cooper Neff (CN) nerged with
t he Banque National de Paris (BNP). As part of the nerger,
Cooper Neff’s New York office was closed, and M. Shaffer noved
to Chicago to work for the conbi ned BNP/ CN.

Upon his nove to the Chicago BNP/CN office, M. Shaffer
received the BNP Paris US Eastern G oup Enpl oyee Handbook
(Handbook). Section 1.2 of the Handbook is titled "Enpl oynent at
will," where it explicitly proclainms that enploynent with BNP is
at wll, and that "BNP may term nate your enploynent at any tine
with or without cause." Handbook, Def. Ex. F, p.3. M. Shaffer
signed a form acknow edgi ng recei pt of the handbook; the form
al so stated, "I understand that ny enploynment with BNP is for no

definite period . BNP/CN is a Del aware corporation, with
its personnel office, fromwhich the alleged contract docunents
originated, located in Radnor, Del aware County, Pennsyl vani a.
BNP, the parent/affiliate of BNP/CN, has offices around the

gl obe.

M. Shaffer had been asking for a nore active, "better"

job than his position in Chicago, and in late sunmer 1995 the



parties began to discuss the possibility of M. Shaffer's noving
to a new post in Singapore. Pl. Dep 98. M. Shaffer stated that
his supervisors were surprised at his interest in Singapore,
because, for personal reasons, he had previously turned down
positions in Frankfurt and Paris. Pl. dep. 123. BNP/CN paid for
M. Shaffer to visit Singapore, which he "really liked," and

di scussi ons about the assignnent continued. Pl. Dep. 124-30.
Wi | e considering the nove, plaintiff had di scussions with BNP
personnel in Illinois, Pennsylvania, and France about the terns
and conditions of enploynent. Notable is a 1995 discussion with
Al ec Petro, BNP director of global trading, that occurred while
M. Shaffer was in Paris on other business. On the issue of the
duration of the assignnent, M. Petro stated that he expected the
assignnent to last two years. Plaintiff's testinony on the issue

is as foll ows:

Q ... You said that you al so discussed the |length
[of the Singapore assignment]?
A Yes

Q And what was said about that?

A. Two years.

Q Can you renenber exactly what was said?

A: That he [M. Petro] expected that | would stay

there for two years.

Pl . dep. 164 (enphasis added).

On January 8, 1996, and w thout having yet reached
witten agreenment as to conpensation, benefits or duration, M.
Shaffer noved to the BNP Singapore office to | ead a new practice

group. A nonth later, BNP sent M. Shaffer a "secondnent

3



letter,"! which described the conditions and benefits of the
Si ngapore job. Instead of signing and returning the letter,
however, M. Shaffer contacted M. Petro and expressed a desire
to change several of the proposed terns.? On May 29, 1996, M.
Shaffer received another "secondnent letter" reflecting sone, but
not all, of the changes he had requested.® The May 29 letter
specifically required that M. Shaffer indicate his acceptance of
the ternms by signing the letter and returning it to BNP/ CN Chi ef
Financial O ficer Thonmas Mahoney by June 7, 1996. However,
because he wanted five nore vacation days, he never signed this
second secondnent letter, despite several requests from BNP
personnel .

On July 2, 1996, professedly for business reasons

unrelated to his failure to sign the letter, BNP/CN term nated

"Secondnment” is a termused at BNP to refer to tenporary,
foreign assignnents fromone BNP entity to another. Secondnent
| etters propose conpensation, benefits, and duration for an
overseas assignnent for a fornmer Cooper Neff enployee. Their
dual purpose was to assure the enployee that they would remain a
BNP/ CN enpl oyee (rather than becom ng an enpl oyee of the foreign
BNP of fice to which they were assigned), and to satisfy
i mm gration requirenents.

2The revisions M. Shaffer wanted are not at issue in this
case. That he disputed the ternms of the secondnent letters is
hi ghl y ger mane.

M. Shaffer wanted 30 days vacation a year and he believed
that M. Petro had approved this; the May 29 letter only
al | ocated 25.



M. Shaffer's enploynent, effective July 5, 1996,“ whereupon M.
Shaffer noved to London. M. Shaffer does not allege that the
reason for the termnation was pretextual and admts that he,

t oo, thought the struggling Singapore desk, which he nmanaged,
shoul d have been closed. PI. dep. at 259-269.

BNP/ CN paid all of M. Shaffer’s costs associated with
movi ng to Singapore. Wile in Singapore, M. Shaffer received,
in addition to salary and bonus, a generous housing all owance, an
al | onance for costs, and paid nenberships to several clubs. As
part of a rejected severance package, BNP also offered to pay M.
Shaffer's expenses to return to the United States, which he
refused.

The Controlling Law

There is conflict as to which substantive | aw shoul d
apply in this case. Plaintiff, who had only Illinois ties,
argues for Pennsylvania while the defendant, whose principle
pl ace of business is Pennsylvania, argues for Illinois.

To determ ne which substantive law applies in this
diversity action, one turns to the choice-of-law rules of the

forum state--here, Pennsylvania. Kl axon Co. v. Stentor Elec

Mqg. Co., 313 U S. 487 (1941); Kruzits v. Okuma Mach. Tool, Inc.,

40 F.3d 52, 55 (3d Cir. 1994). Pennsylvania has adopted a

“Plaintiff does not allege termination in violation of
public policy, only violation of an enpl oynent contract.
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fl exi bl e approach to choice of |law, considering both the state-
contacts anal ysis of the Restatenent (Second) of Conflicts of Law
and the policies and interests of the relevant jurisdictions.

See generally, Giffith v. United Air Lines, Inc., 203 A 2d 796

(1964); Blakesley v. Wlford, 789 F.2d 236 (3d G r. 1986). The

initial analysis in a contractual state-contacts test focuses
upon five elenents: i) the place of contracting, ii) the place of
negotiation of the contract, iii) the place of performance, iv)
the location of the subject matter of the contract, and v) the
domcile, residence, nationality, place of incorporation, and
pl ace of business of the parties to the contract. Knauer v.
Knauer, 470 A 2d 553, 558 (Pa. Super. 1983).

| consider these in turn. The place of alleged
contracting was a conbi nation of France, Singapore, and
Pennsyl vani a, as the negotiations begun in the discussion with
M. Petro continued via the exchange of offers and tel ephoned
coments. The alleged contract was negotiated in Illinois and
Pennsyl vania, as well as in several foreign nations. The place
of performance was Singapore. So al so would Singapore nost
likely be deened the situs of the subject matter of the contract.
The contract was for M. Shaffer to work for the defendant, and
since he was to performthat work in Singapore, that woul d seem
to be the spot. The fifth factor tips the scales only slightly

in favor of Pennsylvania: although M. Shaffer was domciled in



II'linois at the time of the initial discussions, he currently
cl ai ms Massachusetts citizenship; BNP/CN s principle place of
busi ness was, at all relevant tines, Pennsylvani a.

Were, as here, the state-contacts doctrine fails to
yield a clear choice, one next exam nes the interests of each
jurisdiction in the outcone of the suit, including "the interests

each jurisdiction mght seek to protect.” Aydin Corp. v. RGB

Sales, GCv. A No. 89-8084, 1991 W 152465, at *8 (E.D. Pa. Aug.
5, 1991), aff’d, 983 F.2d 1049 (3d Cr. 1992). "[U] nder

Pennsyl vani a choi ce-of -1 aw princi ples, the place having the nost
interest in the problemand which is the nost intimately
concerned with the outcone is the forum whose | aw shoul d be

applied.” Conplaint of Bankers Trust Co., 752 F.2d 874, 882 (3d

Cr. 1984) (citing Giffith, 203 A 2d at 805-06). GCeneral

di scussions may have occurred in Illinois, but the bulk of the
negoti ati ons occurred on a French golf course and over the phone
bet ween Paris, Singapore and Pennsylvania. Although M. Shaffer
briefly resided in Illinois in 1995, he did not |ive there during
the tinme at issue and no longer |ives nor maintains any
continuing contact with that state. At all relevant tines,

def endant nmai ntained an office in Illinois and its principle

pl ace of business in Pennsylvania. Pennsylvania is the only
state with a continuous contact with either of the parties to

this dispute. See Aydin Corp., 1991 W 152465, at *8. | agree




with plaintiff's contention that the bal ance of factors favors
application of Pennsyl vania substantive |aw.
Summary Judgnent St andard

Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P
56(c). Unless evidence in the record would permt a jury to
return a verdict for the non-noving party, there are no issues

for trial, and sunmary judgnent becones appropriate. Anderson v.

Li berty Lobby, 477 U. S. 242, 248 (1986). In considering a notion

for summary judgnent, a court does not resolve factual disputes
or make credibility determ nations and nust view facts and
inferences in the Iight nost favorable to the party opposing the

nmotion. Siegel Transfer, Inc. v. Carrier Express, Inc., 54 F.3d

1125, 1127 (3d Cr. 1995). Although questions of contractual
intent are often inappropriate for resolution on sunmary
judgnent, in an enploynent context "whether the evidence is
sufficient to overcone the at-wll presunption is a question of

interpretation normally left to the court."” Schoch v. First

Fidelity Bancorp., 912 F.2d 654, 660 (3d Cr. 1990). The party

opposi ng the summary judgnment notion nust cone forward with

sufficient facts to show that there is a genuine issue of



material fact. Celotex Corp. v. Catrett, 477 U. S. 317 (1986).

Empl oynent-at-W I I in Pennsylvania
"[1]f there is a dispute over the discharge of an
enpl oyee, the threshold inquiry is whether or not the enpl oynent

was at-will." Veno v. Meredith, 515 A 2d 571, 577 (Pa. Super.

1986). Under Pennsylvania | aw, enpl oyers nmay di scharge enpl oyees
at-will, that is, with or without cause, unless the discharge
woul d violate an enpl oynent contract or a clear nmandate of public

policy. See Smth v. Calgon Carbon Corp., 917 F.2d 1338, 1341-44

(3d Cr. 1990). An enploynent relationship is presuned to be at
w Il unless the enpl oyee presents evidence of definite and
specific terns of enploynent regarding | ength of enploynent or

cause for term nati on. Engstrom v. John Nuveen & Co., Inc., 668

F. Supp. 953, 957 (E.D. Pa. 1987); see also Murray v. Commerci al

Union Ins. Co., 782 F.2d 432, 435 (3d G r. 1986) (citing Cunm ngs

v. Kelling Nut Co., 84 A 2d 323, 325 (Pa. 1951)); Geary v. United

States Steel Corp., 319 A 2d 174 (Pa. 1974). It is a "settled

principle that great clarity is necessary to contract away the

at-wi |l presunption.” Scott v. Extracorporeal, Inc., 545 A 2d

334, 338 (Pa. Super. 1988) (citing Cay v. Advanced Conp. App.,

536 A 2d 1375 (Pa. Super. 1988)(en banc)).
Vague or conclusory statenments prom sing extended

enpl oyment are insufficient to overcone the at-will presunption.



See Schoch, 912 F. 2d at 660. However, the "parties' intentions

regardi ng the agreenent, gl eaned by exam ni ng the surroundi ng
circunst ances, may enable an agreenent to rise to the requisite

| evel of clarity.” Marsh v. Boyle, 530 A 2d 491, 493 (Pa. Super.

1987) (citation omtted). The burden is on the plaintiff to
produce "cl ear and convinci ng evidence" that the parties intended
to change the enpl oynent arrangenent to a contract of definite

length. Geene v. Qiver Realty, Inc., 526 A 2d 1192, 1200 (Pa.

Super.), appeal den., 536 A 2d 1331 (Pa. 1987); Buckwalter v. 1C

Explosives USA, Inc., Cv. A No. 96-4795, 1998 W. 54355, at * 6

(E.D. Pa. Jan. 8, 1998) (concluding that clear and convincing
standard is correct burden because mgjority of Pennsylvania
courts have so held and because Third Crcuit described the
burden as "very great").

Thus, in order to prevail, M. Shaffer nust show, by
cl ear and convincing evidence, that he had an enpl oynent contract
for a definite term Absent a specific contract, M. Shaffer was
an at-wi |l enployee, both by |legal presunption and by witten
agreenent. BNP specifically contracted for, and | ater preserved,
an enploynent-at-will relationship with plaintiff. M. Shaffer
general |y understood that BNP could end the enpl oynent
relationship at any tine, i.e., that the relationship was that of
enpl oynment-at-will. Said he: "If | quit BNP/ Cooper Neff, | quit

Si ngapore as well or | guess the other case is true too in

10



reverse. |If they let me go from BNP/ Cooper Neff, they are
letting me go from BNP Singapore.” Pl. dep. 223. Plaintiff also
testified in his deposition that he knew his enploynment with BNP

was "for no definite period.”" Pl. Dep. at 86.

M. Shaffer clains an enpl oynent contract on two bases:
that the May 29 secondnent letter created a binding witten
contract, and that discussions in Fall 1995 gave rise to an oral
enpl oynent contract.

Plaintiff argues that BNP/CN s May 29 secondnent letter
created a contract, specifically an enploynent contract for a
termof two years. Assum ng, arguendo, that the secondnent
letter constituted an offer, it never becane a contract for |ack
of plaintiff's acceptance of the offer. For there to be an
acceptance, the acceptance nust be the "mrror imge" of the

of fer, accepting, wthout change, the terns of that offer.

Edward E. Goldberg & Sons, Inc.., v. Jersey Central Power & Light

Co., Gv. A No. 88-8199, 1991 W 262955 at *3 (E.D. Pa., Dec. 6,
1991) (di scussing New Jersey law). For contracts not involving
the sal e of goods, "an acceptance that varie[s] any termof the
of fer operated as a rejection of the offer, and sinultaneously as

a counteroffer." Step-Saver Data Sys., Inc., v. Wse Tech., 939

F.2d 91, 99 (3d. Cir. 1991) (citations omtted) (applying
Pennsyl vania | aw). Because he did not accept the witten,

offered terms, M. Shaffer in fact and in law rejected the May 29
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letter, and instead counter-offered, seeking to up his vacation
to 30 days. That BNP/CN did not accept the counteroffer, and

t hus, not having reached agreenent, the parties continued to
operate under their prior agreenent.

Alternatively, M. Shaffer clainms that a contract was
formed when he accepted defendant’ s offer by begi nning
performance. This argunent has three flaws. First, M. Shaffer
rejected the letter offer. A rejection termnates an offer and a
termnated offer, unless revived by the offeror, may not |ater be
accepted by the offeree, either expressly or by performance.

M nneapolis & St. L. Ry. Co. v. Colunbia Rolling-MII Co., 119

U. S 149, 155 (1886); Jenkins Towel Serv., Inc., v. Fidelity-

Phila. Trust Co., 161 A 2d 334 (Pa. 1960). Thus, the express

rejection would prohibit |ater acceptance by perfornance.

Second, the May 29 letter specifically stated that to accept, M.
Shaffer had to sign and return the letter by June 7, 1996. That
he did not do. Wuere alimted tine for acceptance is specified,

the acceptance nust be nade within that tinme. In re Keifer, 243

A . 2d 336 (Pa. 1968); Van Shoiack v. United States Liability Ins.

Co., 133 A 2d 509 (Pa. 1957). Third, the record reveals no hint
of a change in M. Shaffer's position, after the date of the

of fer, which could be construed as an acceptance of the terns of
t he secondnent letter by performance. | thus conclude that the

May 29 letter did not give rise to a contractual relationship.
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M. Shaffer next argues that his conversations wth
def endant before his secondnent to BNP Singapore gave rise to an
oral contract. |In this case, the question of whether the parties
entered into an oral contract is one of material fact, on which a
reasonable jury could differ. But since, at nost, the oral
contact was only for enploynent-at-will, and not for a term of
years, it fails to carry the day for plaintiff.

O her than the secondnment letters, offers which he
declined to accept, plaintiff points to his own testinony about a
1995 conversation with Alec Petro where M. Petro, the BNP
director of global trading, expressed that he "expected that [ M.
Shaffer] would stay [in Singapore] for two years." Conpletely
crediting plaintiff's testinony, as | nust on a notion for
summary judgnent, M. Petro's words were nere words of
expectation, not of tenporal warranty. The record does not
contain a contractual pledge of enploynent for two years.
Schoch, 912 F.2d at 660. Under Pennsylvania law, plaintiff's
enpl oynent in the absence of a contractual pledge is, by
definition, enploynent-at-will. Engstrom 668 F. Supp. at 957.
Addi ti onal Consideration

M. Shaffer’s second argunent is that the at-wl|
presunption has been rebutted by evidence that he provided
sufficient additional consideration to BNP/CN to transform his

enpl oyment relationship fromat-will to one that nust be
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continued for a reasonable tinme. He clainms that noving to
Si ngapore constituted additional consideration, a "self-evident
hardship," tendered from M. Shaffer to and for the benefit of

BNP/ CN.

Even w thout an enpl oynent contract, a plaintiff my
overcone the at-will|l presunption by show ng that he gave his
enpl oyer additional consideration beyond sinple job perfornmance.

Cashdol lar v. Mercy Hospital, 595 A .2d 70, 72 (Pa. Super. 1991).

Al t hough a prom se may not be sufficiently definite to be
enforced on its own, if the enpl oyee had provi ded additional
consideration, that tends to show that the parties intended to
overcone the enploynent-at-will presunption. Scott v.

Extracorporeal, Inc., 545 A 2d 334, 336 (Pa. Super. 1988);

Anderson v. Haverford College, 851 F. Supp. 179, 181 (E. D. Pa.

1994). If the enploynent-at-will presunption is burst, the

enpl oyer is estopped fromterm nating enpl oynent for a reasonable

length of time. Marsh, 530 A 2d at 494; Veno, 515 A 2d at 577.
Addi ti onal consideration exists when "an enpl oyee

affords his enployer a substantial benefit other than the

services which the enployee is hired to perform or when the

enpl oyee undergoes a substantial hardship other than the services

which he is hired to perform" Scott, 545 A 2d at 339 (Pa.

Super. 1988) (citation omtted). For exanple, an enpl oyee who,
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upon inploring by his enployer, sold his house and noved his
pregnant wife and young child fromVirginia to Pittsburgh granted

the enpl oyer sufficient additional consideration. Cashdollar,

595 A 2d at 72 (finding for the enpl oyee when the enpl oyer fired

hi monly sixteen days after the nove).

One factor useful in determ ning whether additional
consideration was present is to inquire whether “a term nation of
the relation by one party will result in great hardship or |oss
to the other, as they nmust have known it woul d when they made the

contract.” Darlington v. General Electric, 504 A 2d 306, 315

(Pa. Super. 1986) (quotation omtted), overruled on other

grounds, day v. Advanced Conputer App., Inc., 559 A 2d 917 (Pa.

1989). See generally, Buckwalter v. ICl Explosives USA Inc.,

Gv. A No. 96-4795, 1998 W 54355 (E.D. Pa. Jan. 8, 1998)
(di scussing | aw on additional consideration).

The primary factor upon which the courts tend to focus
is relocation, particularly relocation of a famly. See e.qg.,

Scullion v. EMECO Ind., Inc., 580 A 2d 1356 (Pa. Super. 1990),

appeal den., 592 A 2d 45 (1991) (additional consideration present

when enpl oyee noved famly fromCalifornia to Pennsyl vania and
rej ected higher offer from previous enployer). Al so inportant
are the sale of a home (particularly if sold at a |oss), reduced

salaries, and the rejection of other, specific opportunities.
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See, e.qg., Cashdollar, 595 A 2d at 73-74; Martin v. Safequard

Scientifics, Inc., Gv. A No. 96-8293, 1998 W 306528 (E.D. Pa.

June 5, 1998) (enpl oyee's relinquishing goodw Il and profit of
proprietary business to join enployer's firmconstituted

sufficient additional consideration); Geene v. diver Realty,

Inc., 526 A 2d 1192 (Pa. 1987) (finding additional consideration

where lifetine enploynent was prom sed i n exchange for working at

sub-uni on wages). But see Veno v. Meredith, 515 A 2d 571, 580

(Pa. Super. 1986), appeal den., 616 A 2d 986 (Pa. 1992) (no

addi tional consideration where enpl oyee resigned one job, noved
his famly from Newark to Phil adel phia, and refused other
enpl oynent offers; enployee worked for eight years before

di scharge); Duvall v. Polyner Corp., Cv. A No. 93-3801, 1995 W

581910, at *17 (E.D. Pa., Cct. 2, 1995) (foregoing opportunities
for enploynent with other conpani es was not substanti al

hardship). "The at-will presunption is not overcone every tine a
wor ker sacrifices theoretical rights and privileges." Scott v.

Extracorporeal, Inc., 545 A 2d 334, 339 (Pa. Super. 1988)

(plaintiff relied upon a pledge of "permanent enploynent” in
deciding to accept a position).

Al t hough the existence of additional consideration is
normal ly a question of fact for the jury, the court may rule on
the i ssue when the “evidence is so clear that no reasonable

[ person] would determ ne the issue before the court in any way
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but one . . . .” Darlington, 504 A 2d at 350. Courts "have

given a narrow reading to 'additional consideration,' generally
requi ring a showi ng of sone extraordi nary detrinment or
extraordinary benefit before allowi ng the question to reach the

jury." GCeiger v. AT&T Corp., 962 F. Supp. 637, 649 (E.D. Pa.

1997).

There is nothing in the record to denonstrate that M.
Shaffer's relocation enriched BNP. The transfer to BNP Si ngapore
was originally M. Shaffer's idea, as the nove provided him
access to a "better" job. Pl. dep. 123-30. Nor did he appear to
suffer a special detrinent. M. Shaffer neither sold a hone nor
relocated famly. |In fact, it was BNP which provided significant
addi tional benefits, including a housing allowance, travel
benefits, relocation expenses, club nenberships, and a
possibility of a |large annual bonus in a warmclinate with year-
round good gol f, features which were very inportant to him Nor
does M. Shaffer allege that the relocation was a condition of
continued enploynent. In short, this appears to be a
pr of essi onal and personal opportunity into which M. Shaffer
thrust hinself. | thus conclude that no reasonable jury could
find that M. Shaffer provided sufficient additional conpensation
to BNP/CN or any of its affiliated entities so as to burst the
presunption of enploynment at will.

Concl usi on
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The parties did not have a witten enpl oynent contract.
Whet her there was an oral contract is unclear, but if so, it was,
at nost, nerely for enploynent-at-wll, rather than for a
definite term Nor did plaintiff provide sufficient additional
consideration to defendant that would estop BNP/CN from si x
mont hs t hereafter show ng hi mout the door

An order foll ows.
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