IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL RAPP a/k/ a : ClVIL ACTI ON
M CHAEL RAPAGNANI | :

Pl aintiff,

v. : NO. 98- 3478

THE WALT DI SNEY COVPANY, I NC. . :

Def endant . :

VEMORANDUM

R E. KELLY, J. SEPTEMBER 1998

Plaintiff, Mchael Rapp (“Rapp”), has brought this
action agai nst Defendant, the Walt Di sney Conpany Inc. (“WDC’),
al  egi ng copyright infringenent. Presently before the Court is
WDC s Motion to Dismss for Lack of Personal Jurisdiction and
| nproper Venue or in the alternative, for Transfer. For the
reasons that follow, WoDC's Motion to Dismss is granted and WDC s
Motion to Transfer is denied.
| . FACTS.

Rapp is the author of a “stage show entitled “M
Dinner with Uncle G” In connection with this work, Rapp and an
associ ate devel oped a | ogo, parodying the famliar Godfather
puppet eer | ogo, consisting of a disenbodi ed hand hol ding a fork
and spoon with strands of spaghetti hanging down to the word
“Uncle G” Rapp clainms to have filed an application for Wrks of

Visual Art with the United States Copyright Ofice for this |ogo,



but to be waiting for final designation.

Rapp alleges that in May of 1998 he was inforned that
WDC, through Touchstone Pictures, was releasing a filmentitled
“Jane Austen’s Mafia,” and, in connection with that film had
devel oped a logo simlar to the logo for “My Dinner with Uncle
G” Rapp investigated and | earned that the conpeting logo is
identical to his, except that the strands of spaghetti lead to
the word “Mafia” and there is a bow of spaghetti underneath.

Through counsel, Rapp contacted Touchstone Pictures
requesting information regarding the ownership of the Mafia | ogo
and demanding that its use in the film“Jane Austen’s Mafia”
cease. Counsel for WDC responded, stating that an investigation
was underway and requesting that Rapp supply information
concerni ng ownership of the Uncle Glogo. Rapp s attorney
conplied by supplying affidavits from six individuals who had
i nformati on concerning Rapp’s play and | ogo. After receiving no
further reply fromWDC, Rapp filed the conplaint in this action.
1. STANDARD.

WDC has noved to dism ss Rapp’s conplaint on two
grounds, inproper venue and | ack of personal jurisdiction.
FED. R G v. Pro. 12(b)(2),(3). Because this is a copyright action,
these inquiries are conmbined. 28 U. S.C. § 1400.

Proper venue for a copyright action lies “in the

district in which the defendant or his agent resides or may be



found.” 28 U. S.C. 8 1400. Essentially, this neans “venue in a
copyright action is proper in any judicial district in which the
def endant woul d be anenable to personal jurisdiction if the

district were a separate state.” Blackburn v. Wal ker Oiental

Rug Galleries, 999 F. Supp 636, 638 (E.D. Pa. 1998). Thus, in

this action, a determ nation of venue is really a determ nation
of personal jurisdiction, although limted by the boundaries of
the Eastern District of Pennsylvani a.

Pursuant to Rule 12(b)(2), WDC asks this Court to
di sm ss Rapp’s conplaint for |lack of personal jurisdiction.
“Personal jurisdiction is a fact-specific inquiry. The focus is
on the relationship anong the defendant, the forumstate and the

litigant.” AMP Inc. v. Methode Elecs. Inc., 823 F. Supp. 259,

262 (M D. Pa. 1993). WDC has properly raised a jurisdictiona

defense, thus, it is Rapp’s burden to prove, by affidavits or

ot her conpetent evidence, that WDC has sufficient contact with
the Eastern District of Pennsylvania to establish personal

jurisdiction. North Penn Gas Co. v. Corning Natural Gas Corp.

897 F.2d 687, 689 (3d Gr. 1990), cert denied, 498 U S. 847

(1990); Tine Share Vacation Club v. Atlantic Resorts, Ltd., 735

F.2d 61, 63 (3d Gr. 1984).
111, DI SCUSSI ON.
This Court is bound to apply the |Iong arm statute of

Pennsyl vani a i n determ ni ng whether or not personal jurisdiction



exists. FeD. R Qv. Pro. 4(e). Pennsylvania s |long armstatute
allows this Court to exercise personal jurisdiction to the limts
of the due process clause of the Fourteenth Amendnent. 42
Pa.C.S.A. 8 5322(b). To conply with due process the exercise of
personal jurisdiction nust be based on sufficient “m ni num
contacts” with the forumstate “such that the nmai ntenance of suit

does not offend traditional notions of fair play and substanti al

justice." Int’'l Shoe Co. v. Washington, 326 U. S. 310, 316
(1945) .

It is clear that WDC | acks any contact with the Eastern
District of Pennsylvania. WDC is a hol ding conpany, registered
in Delaware with its principle place of business in California,
whose only business is the ownership of various subsidiaries.
(Def.’s Mot. for Sunim J. Reed Aff. 1Y 3-4.) WDC does not
mai ntain of fices, enployees, agents, property or bank accounts in
Pennsylvania. (ld. at § 3.) WDC does not have an agent for
service of process in Pennsylvania. (ld.) WXC essentially
contends that Rapp has sued it in error, and the proper defendant
inthis matter is its subsidiary, Walt Disney Pictures &
Tel evision (“VWDPT”), which produces novi es under the Touchstone
Pi ctures | abel.

Rapp di sagrees and seeks to inpute the contacts of WDPT
to WODC. To do so, Rapp nmust show that the WDC controls WDPT to

the extent that WDPT is really the “alter ego or agent” of WDC.



Arch v. Am Tobacco Co., 984 F. Supp. 830, 837 (E.D. Pa. 1997).
Al'l relevant factors should be considered to determ ne whet her
the degree of control WDC exercises over WDPT “is greater than
normal |y associated with common ownership and directorship.”

Arch, 984 F. Supp. at 837(citing Savin Corp. v. Heritage Copy

Prods., Inc., 661 F. Supp. 463, 469 (MD. Pa. 1987)). |f WC

exerts undue control over its subsidiary, then the jurisdictional
contacts of WDPT may properly be inputed to WOC. Arch, 984 F.
Supp. at 837.

WDC has shown, by affidavit, that it “does not nanage
or direct the operations or affairs of WDPT; the two corporations
mai nt ai n separate books, records, bank and other accounts
officers and enployees.” (Def.’s Mot. for Summ J. Reed Aff. 91
3-4.) These facts are sufficient to prove that WDC does not
exert undue control over WDPT.

Still, Rapp clains that there is sufficient evidence to
hold that WDC and WDPT are not separate entities. First, Rapp
points out that his original letter to Touchstone Pictures was
responded to by WOC s | egal departnent, and thereafter, al
comuni cation was sent to and nmailed fromWDC. Second, Rapp
notes that WbDC s account with the United States Copyright Ofice
was used to pay for the copyright application for the Mafia | ogo.
Rapp alleges that this constitutes co-mngling of funds between

WDC and WDPT. Neither of these allegations are sufficient to



i npute the contacts of WDPT to WDC

As to shared | egal departnents, at |east two courts
have held that a parent corporation’s |egal departnent may
represent a subsidiary w thout subjecting the parent to
jurisdiction or liability for its subsidiaries acts.

Continental Ins. Co. v. Loewen Goup, Inc., No. 96-1427, 1998 W

142380, *11 (N.D. IIl. Mar. 17, 1998); Spinozzi v. |ITT Sheraton
Corp., No. 93-0885, 1994 W. 559110, *3 (N.D. Ill. Cct. 6, 1994).

Co-mngling of funds is a nore serious allegation.
Evi dence that a parent corporation pays expenses for its
subsidiary tends to show the existence of an “alter-ego
relationship.” Savin, 661 F. Supp. at 469. Rapp supports this
all egation by reference to the Application for a Wrk of the
Visual Arts submtted to the United States Copyright Ofice by
“Touchstone Pictures (an alternate designation of D SNEY
ENTERPRI SES, INC.)” (Def.’s Mot. for Summ J. Ex. D.) That
application shows that WOC s account was used to pay a $20.00
filing fee. 1d.

Despite Rapp’s allegation of co-mngling, | hold that
WDC and WDPT are separate corporate entities.” Even if Rapp is
correct, the test is “of all relevant factors”; one factor al one

is insufficient to inpute WOPT's contacts to the WoC. Savin, 661

In making this decision, | do not decide whether WDPT is
subj ect to personal jurisdiction in either the Eastern District
of Pennsylvania or the State of Pennsylvania generally.



F. Supp. at 471 (holding that factors indicative of an alter-ego
rel ati onship where offset by factors indicative of separateness).
Further, WDC explains that it is common practice for a parent
corporation’s |legal departnent to utilize its Copyright Ofice
account when filing on behalf of a subsidiary, just as any |aw
firmwould do for a client. It is Rapp’'s burden to prove

ot herwi se and he has failed to present any evidence that the fee
wll not be repaid as WDC al | eges. For these reasons, WDC s
Motion to Dismss is granted and WODC' s Motion to Transfer is

deni ed.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL RAPP a/ k/ a : ClVIL ACTI ON
M CHAEL RAPAGNANI | :
Pl ai ntiff,
v. : NO. 98- 3478

THE WALT DI SNEY COVPANY, | NC.,
Def endant .

ORDER

AND NOW this day of Septenber, 1998, upon
consi deration of Defendant’s Mdtion to Dismss or in the
Alternative to Transfer, and Plaintiff’s Response thereto, it is
hereby ordered that:

1. Def endant’ s Motion to Dismss is GRANTED; and

2. Def endant’s Motion to Transfer is DEN ED

BY THE COURT:

Robert F. Kelly, J.



