IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
DEREK HAMBURG . CVIL ACTI ON

V.
14,000 SIBLINGS, INC. d/b/la PAPA
JOHN' S BOARDWALK BAR AND GRI LL

V.
CERTAI N UNDERWRI TERS AT LLOYD S, :
LONDQON, GARNI SHEE : No. 97-7951

ORDER- MEMORANDUM

AND NOW this 26th day of August, 1998, wupon cross-
notions for judgnent on the pleadings, Fed.R Cv.P. 12(c), the
notion of plaintiff Derek Hanburg is denied, and the notion of
garni shee Certain Underwiters at Lloyd s, London is granted.

According to plaintiff, the garnishee Certain
Underwriters is liable for all or part of ajudgnment inplaintiff’s
favor agai nst the Underwiters’ insured, defendant 14, 000 Si bl i ngs,
Inc., for $800,000.' Pl. cross-not. § 9. The judgnent was part of
a settlenent of plaintiff’s clains against defendant 14,000
Siblings for liquor Iliability, general liability and general
negl i gence. ? Before the settlenent occurred, defendant had

demanded that Certain Underwiters, itsliability carrier, provide

! See Hanmburg v. 14,000 Siblings et al., No. 2222, March
Term 1996, C. P. Phil adel phia, “Stipulation for Entry of Judgnent”
dated July 22, 1997. The stipulationis at exh. 2 to def. notice
of renoval

2 According to plaintiff, the agents and enpl oyees of
def endant 14,000 Siblings, the owner and operator of Papa John’s
Boardwal k Bar and Gill, “encouraged and solicited Plaintiff to
becone inebriated, intoxicated and to |eave the premses and
operate his autonobile which resulted in a one-car collision....”
Pl. cross-not. | 5.



a def ense and undertake i ndemmi fi cati on agai nst plaintiff’s cl ai ns.
Pl. cross-mot. 1 5. Relying upon a liquor liability exclusion in
the insurance policy,®> Certain Underwiters disclainmed its
obligation to do so.* Def. not. at 4. Def endant thereupon
assigned its insurance policy rights to plaintiff, whoinitiated a
gar ni shment proceeding in state court against the insurer.®> |[d.
Certain Underwiters’ defense is that it had no duty to defend in
the underlying action by reason of the policy exclusion. The
parties stipulated to resolve the controversy by cross-notions for
j udgment on the pleadings. °

Certain Underwiters’ duty to defend, plaintiff
mai ntai ns, arose because the underlying conplaint contained a
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“general negligence” count,® and “Pennsylvania state courts have

® The exclusion is as follows: “This insurance does not
apply to: (c) ‘Bodily injury or ‘property danage’ for which any
i nsured may be held |iable by reason of (1) Causing or contributing
to the intoxication of any person; (2) The furnishing of al coholic
beverages to a person under the |egal drinking age or under the
i nfluence of alcohol; or (3) Any statute, ordinance or regul ation
relating to the sale, gift, distribution or use of alcoholic
beverages.” PlI. cross-not. exh. C.

* The tineliness of the disclaimer is not an issue.

® On Decenber 23, 1997, the garnishnment action was
renoved here by defendant.

® See “Joint Statement as to Procedural Posture”: “The
parties agree that the i ssue of whether the Underwiters had a duty
to defend the underlying action is a question of |aw which can be
determ ned by the Court through cross-notions for judgnent on the
pl eadings.” Pl. cross-not. exh. F.

" The negl i gence al |l eged i n t he under|ying conpl ai nt, No.

2222, March Term 1996, C. P. Phil adel phia, is “General negligence
speci ally all eging negligence, inproper supervision and i nproper
(continued...)



held that in the anal ogous situation of an assault and battery
exclusion, the insurer nust defend against clains sounding in
negligence.” Pl. cross-not. § 8.% For further support, plaintiff

points to the recent case of Nationwi de v. Pipher, 140 F. 3d 222,

225 (3d Cir. 1998). There, our Court of Appeals predicted that, in
the assault and battery context, Pennsylvania would “hold that an
i nsurance conpany has a duty to defend its insured against
conpl ai nts al | egi ng negligent conduct on the part of the insured as
well as a third party’s intentional conduct.” Also, plaintiff’'s
cross-notion contends that the insurer was required to file a
decl aratory judgnment action and, having not done so, is estopped
now to deny that duty. [|d. at 4.

The position of Certain Underwiters is that “the clains
of Derek Hanburg are plainly subject to the [liquor liability]
policy exclusion, and the Underwiters had no duty to defend or to
indemi fy their insured inthe underlying case.” Def. not. at 7-8.
The reason is that “no legal duty would have been owed by the
tavern to M. Hanburg and no liability would have existed had it
not been for the tavern’s role in causing or contributing to

Hanbur g’ s drunkenness, or furnishing himw th al coholic beverages.”

(...continued)

training” of defendant’s enployees. Pl. cross-not. | 4.

®  Plaintiff relies on cases in which a claim of
negl i gence against an insured has been found to trigger the
insurer’s duty to defend despite an assault and battery excl usi on.
Pl. cross-not. at 9-13; see, e.qg., Britanto Underwiters v. Wi ner,
431 Pa. Super. 276, 636 A 2d 649, alloc. denied, 540 Pa. 575, 655
A. 2d 508 (1994).




ld. at 8. Therefore, argues Certain Underwiters, because the
“gravanen of plaintiff’s conplaint” is the service of alcoholic
beverages, all of plaintiff’s clains are subsuned in the |iquor
l[iability exclusion. 1d. at 8-9.

Here, thereis notheory of liability advanced that woul d
not necessarily involve the serving of alcohol. This is in sharp
contrast to the assault and battery intentional conduct excl usion
cases in which the issue concerns the intent of a third party and
not the insured. In those instances, the conduct of the third
party may be intentional albeit not the conduct of the insured.

The lawon the insurer’s duty to defend is: “In the event
that the conplaint alleges a cause of action which may fall within
the coverage of the policy, the insurer is obligated to defend.”

Stidhamv. The MIlvale Sportsnen’s d ub, 421 Pa. Super. 548, 564,

618 A. 2d 945, 953 (1992). In the assault and battery cases, where
a separate cause of action for negligence is pleaded against the
insured, the insurer’'s duty to defend is inplicated. See, e.dq.,
Stidhamv. The MIlvale Sportsnen’s G ub, 421 Pa. Super. at 564-65,

618 A 2d at 953-54. However, “if coverage cannot possibly extend
to the clains at issue ... an insurer has no duty to either

i ndemmi fy or defend.” Those Certain Underwiters v. 6091 Frankford

Ave., Inc., No. 96-4733, 1997 WL. 22407, *2 (VanArtsdalen, J.)

(citing Germantown Ins. Co. v. Martin, 407 Pa. Super. 326, 595 A 2d

1172 (1991), appeal denied, 531 Pa. 646, 612 A 2d 985 (1992)). 1In

the liquor liability context, “the question...becones whether the

negligence clains seek to inpose liability on the insured on any
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other basis than as a business which sold and served al coholic

beverages to [plaintiff].” Those Certain Underwiters, 1997 WL.

22407 at *4. See also Hermtage Ins. Co. v. Walters, 882 F. Supp.
31, 33 (D. Conn. 1995) (sane). If the negligence clains arise
solely out of selling or serving of alcohol, the clains are not
potentially within the scope of the policy and the duty to defend
i S not occasi oned.

Here, despite a clai mof “general negligence,” the sole
basis for liability against theinsuredis the serving of al coholic
bever ages. This specific conduct is expressly excluded from
coverage under the insurance policy.? Furthernore, there appears
to be no legal obligation on the part of the insurer to obtain a
decl aratory judgnent before denying the duty to defend or raising

t he excl usion as a defense. *°

® Nationwi de v. Pipher, supra, is not on point. Like the
ot her assault and battery cases, in Pipher the act of athird-party
- in addition to the insured’'s negligence - contributed to
plaintiff’s injuries. In contrast, in the liquor liability
context, the only acts causing injury are those of the insured.
This is true even if, as here, those acts are pleaded as the
negligent hiring of enployees or negligently controlling its
busi ness. See conplaint {7 27-28. An inseparable causal factor
remai ns the serving of |iquor.

Y The cases cited in plaintiff’'s cross-notion are

unhel pful. See Stidham 421 Pa. Super. at 568, 618 A 2d at 955
(insurer that denied duty to defend was col |l aterally estopped from
re-litigating issues decided in the wunderlying proceeding);
Mechetti v. Weisberg, No. 3102 Phil. 1996, slip op. at 12 (Pa.
Super. June 10, 1997) (as a matter of law, insurer that violated
duty to defend could not establish that plaintiff’s clains fel
within the policy’'s assault and battery excl usion).
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Ednund V. Ludw g, J.



