IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
: NO 95-168-1
M KHAI L CALLOWAY : (NO. 98- CV-3402)

MEMORANDUM
Ludwi g, J. August 27, 1998

Def endant M khail Calloway noves for a wit of coram
nobis. 28 U S.C. § 1651(a) (1994).

On July 6, 1995 petitioner was sentenced by this court to
92 nont hs i npri sonnent, havi ng pl eaded guilty to two counts of bank
robbery, 18 U.S.C. § 2113(a) (1994). See C.A No. 95-CR-168-1,
Judgnent and Comm tnent Order dated July 6, 1995. No appeal was
taken. On May 20, 1997 petitioner’s notion to vacate, set aside,
or correct his sentence under 28 U. S.C. § 2255 was denied. On July
2, 1998 petitioner filed a notion under the Al Wits Act, 28
U S.C 8 1651(a) (1994), requesting that his sentence be vacated
because the calculation under the Sentencing Cuidelines was
enhanced by an allegedly wunconstitutional 1987 state court
conviction.' This notion was deternmned to be one under § 2255
because it sought to set aside or correct defendant’s sentence, see
two orders dated July 15, 1998. On July 24, 1998 def endant noved

to “dismss” —i.e., withdraw —the Al Wits Act notion, but on

! Def endant al so requested a downwar d departure for post-
conviction rehabilitation, AIl Wits Act notion, § 8. See United
States v. Sally, 116 F.3d 76 (3d Cr. 1997).
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August 3, 1998 filed the present “Mtion Under Rule 60(b)” for a
wit of error coramnobis and withdrew the notion to “dismss.”

It appears that defendant is ineligible for a wit of
error coram nobi s.

The wit of error coramnobis is available to
federal courts in crimnal matters under the
All Wits Act, 28 U S.C A 8§ 1651(a) :

It is used to attack al l egedly invalid convi c-
tions whi ch have conti nui ng consequences, when
the petitioner has served his sentence and is
no longer “in custody” for purposes of 28
US CA § 2255. The petitioner nmust show
that he is suffering from continuing conse-
guences of the allegedly invalid conviction.

* * * *

Use of the wit is appropriate to correct
errors for which there was no renedy avai l abl e
at the time of trial and where “sound reasons”
exist for failing to seek relief earlier.
Only where there are errors of fact of the
nost fundanmental kind, that is, such as to
render the proceeding itself irregular and
invalid, can redress be had. The error nust
go to the jurisdiction of the trial court,
thus rendering the trial itself invalid.
Earlier proceedings are presunptively corr ect
and the petitioner bears the burden to show
ot herwi se.

* * * *

Coramnobis is an extraordi nary remedy, and a
court’s jurisdiction to grant relief is of
limted scope. The interest in finality of
judgnents dictates that the standard for a
successful collateral attack on a conviction
be nore stringent than the standard applicable
on a direct appeal. It is even nore stringent
than that on a petitioner seeking habeas
corpus relief under § 2255.



United States v. Stonenman, 870 F. 2d 102, 105-06 (3d Gir.) (internal

guotations and citations omtted), cert. denied, 493 U. S. 891, 110

S. C. 236, 107 L. Ed.2d 187 (1989).

Here, defendant is in federal custody. To the extent
that defendant wants to alter his federal sentence via the
invalidation of his state conviction, the asserted error —
i neffective assistance of counsel — does not relate to the
jurisdiction of the state court. Def endant has not presented
evidence to defeat the presunptive correctness of either the
federal or the state proceeding. Nor has he presented any “sound
reason” for failing to raise the issue of ineffectiveness at an
earlier time, either by appeal from the state conviction, in a
col l ateral state proceeding, or by appeal fromthe enhanced f eder al

sentence. See Foont v. United States, 93 F.3d 76, 78 (2d Cr.

1996) (“Coram nobis is not a substitute for appeal, and relief
under the wit is strictly limted to those cases in which errors

of the nost fundanmental character have rendered the proceed-
ing itself irregular and invalid.”).

It appears that defendant noved for coramnobis in order
to avoid the Iimtations on second or successive 8 2255 notions
created by the Antiterrorism and Effective Death Penalty Act of
1996, Pub. L. No. 104-132, 110 Stat. 1214.° Defendant’s notion

2 \Whil e coram nobi s may not be pre-enpted by § 2255, its
continuing vitality is unclear. See Carlislev. United States, 517
U S 416, 429, 116 S. C. 1460, 1467-68, 134 L. Ed.2d 613 (1996)
(“Where a statute specifically addresses the particular issue at
hand, it is that authority, and not the All Wits Act, that is

(continued...)




also cites In re Hanserd, 123 F.3d 922, 929 (6th Cr. 1997), and
the foll owi ng | anguage in § 2255:

An application for a wit of habeas corpus

[under 88 2241 and 2244] in behalf of a pris-

oner who is authorized to apply for relief by

[§ 2255] notion . . . shall not be entertained

: unless it . . . appears that the renedy

by notion is i nadequate or ineffective to test

the legality of his detention.
The suggestion i s that because defendant’s noti on does not invol ve
“newl y di scovered evidence” or “a newrule of constitutional |aw,
made retroactive to cases on collateral review by the Suprene
Court” —the requirenents for a second 8 2255 noti on under AEDPA —
a 8 2255 notion woul d be “inadequate and i neffective,” and that he
is entitled to federal habeas under § 2241. WMbdtion, at 2.

Hanserd, however, involved an attack on a conviction

based upon Bailey v. United States, 516 U. S. 137, 116 S. C. 501,

133 L. Ed.2d 472 (1995) (“use” under 18 U S.C. § 924(c) does not
i nvol ve nere possession), rather than an attack on a sentence. The
courts of appeal s have sanctioned the use of § 2241 or common | aw
wits such as coram nobis by defendants who were convicted —and
whose first 8§ 2255 noti on had been rejected —prior to the Suprene

Court’s non-constitutional rulinginBailey. Seelnre Dorsainvil,

119 F.3d 245, 251 (3d Gr. 1997); In re Davenport, C A Nos. 97-

9095, 97-9097, 1998 W 319304, at *7 (7th Cr. June 18, 1998);

?(...continued)
controlling. . . . It is difficult to conceive of a situationin a
federal crimnal case today where [a wit of coramnobis] woul d be
necessary or appropriate.”) (internal quotations and citations
omtted).



Hanserd, 123 F.3d at 929. They have not, however, allowed this
avenue around AEDPA-anended 8§ 2255 in attacks, as here, upon a

sent ence. See Davenport, 1998 W. 319304, at *4 (defendant had

“reasonabl e opportunity” to attack his sentence on direct appeal

and in first 8§ 2255 notion); In re Sonshine, 132 F. 3d 1133, 1135

(6th Gr. 1997) (“Although couched in Sixth Amendnent terns, the
issue is basically one arising under the Sentencing Cuidelines,
whi ch woul d be barred under both AEDPA and the ol d abuse-of-the-

wit standard.”); Dorsainvil, 119 F.3d at 251 (“W do not suggest

that 8 2255 woul d be "i nadequate or ineffective' so as to enable a
second petitioner to invoke 8§ 2241 nerely because that petitioner
is unable to neet the stringent gatekeeping requirenents of the
anended § 2255. Such a holding would effectively eviscerate

Congress’s intent in anmending 8 2255.").

Edmund V. Ludw g, J.



