IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDI TH A, COX . CGVIL ACTION
V.
ANDREW H. VOGEL |11, et al. ; NO. 97- 3906

MEMORANDUM

WALDVAN, J. July 29, 1998

. 1NTRODUCTI ON

Plaintiff is suing the partnership for which she worked
and the ten accountants who were partners at the tine of
plaintiff’s termnation. She asserts a federal claimfor
enpl oynment di scrimnation under the Age Discrimnation in
Enpl oynment Act ("ADEA") and supplenental state |law clains for
viol ati on of the Pennsylvania Human Rel ati ons Act ("PHRA"),
breach of contract, breach of a duty of good faith and fair
dealing and intentional infliction of enotional distress. The
parti es agree that Pennsylvania |aw governs all of plaintiff’s
suppl enental cl ai ns.

Presently before the court is defendants’ Mdtion for
Sunmary Judgnent .

1. LEGAL STANDARD

In considering a notion for sunmmary judgnment, the court
nmust determ ne whet her "the pl eadi ngs, depositions, answers to

interrogatories, and adm ssions on file, together with the



affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnment

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case under applicable |aw
are "material." Anderson, 477 U.S. at 248. Al reasonable
inferences fromthe record are drawn in favor of the non-novant.
Id. at 256. Although the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. J.F. Feeser, Inc. v.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990), cert.

denied, 499 U. S. 921 (1991) (citing Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986)).

1. EACTUAL BACKGROUND

From the evidence presented, as uncontroverted or
viewed nost favorably to plaintiff, the pertinent facts are as
fol |l ow.

Plaintiff was born on July 5, 1940. She was hired in
1985 at the age of forty-five by defendant Dorwart, Andrew and
Conmpany ("Dorwart") as the front office nmanager. Dorwart is an
accounting firmin Lancaster, Pennsylvania. After ten years,

plaintiff was discharged at the age of fifty-five on June 8,



1995. O the ten individual defendants, only M. Stoner is no
| onger a partner at Dorwart.

Bet ween 1985 and 1995, the partnershi p expanded from
five to ten nenbers and the front office expanded fromthree
full-time and two part-tinme enployees to nine full-tine
enpl oyees. By 1995, plaintiff’'s responsibilities included
interview ng job applicants, training and supervising the front
office staff, prioritizing and nonitoring work assi gnnents for
enpl oyees under her supervision, nonitoring partnership
adm nistrative and financial records, making bank deposits and
keepi ng partners apprised of work progress. Plaintiff also
devel oped adm ni strative policy and procedure nmanuals and cross-
trai ned personnel so they could performwork outside their job
descri ptions when needed.

While plaintiff reported directly to defendant Andrew
Vogel 111, Dorwart’s managi ng partner, she was accountable to al
partners. Counting the tinme of her commute, plaintiff worked up
to twelve hours per day plus weekends during tax season. The
work at the accounting firmwas demandi ng as the partners
"expected that the final product fromthe firmbe in flaw ess
condition."

Plaintiff’s performance reviews for 1990, 1992 and 1993
generally indicate that her work was "very good" or "good." The

reviews contain several comments praising plaintiff’s



organi zational abilities. They also contain criticisns regarding
her strained relationships with nmenbers of the front office staff
and her unwillingness to help with front office work.

Begi nning in 1993, the work atnosphere at Dorwart
becane "tense and stressful" for plaintiff. She becane "anxious,
irritable and nervous" and "had difficulty concentrating." Her
fam |y physician prescribed Prozac for depression.

In June 1993 a Dorwart enployee fornerly supervised by
plaintiff, Mndy Ault, conplained about plaintiff’s nanagenent of
the front office. No action was taken at the tinme by the
partnership. 1In early 1994, however, follow ng a dispute
concerning adm nistrative procedures, a neeting was hel d anong
plaintiff, M. Ault, defendant Coll een Warren, defendant Robert
Shope and nenbers of the front office staff at which plaintiff
was accused of perpetuating a "personality conflict" with M.
Ault.! That accusation coupled with a perceived attenpt to usurp
her authority resulted in "hostility and defensiveness" on
plaintiff’s part.

In early 1995, plaintiff applied to Meridian Bank for a
| oan to finance a business her fiancé planned to open. The | oan
officer met with plaintiff and defendant Vogel to discuss the

| oan application and the cash flow projections for the proposed

1 Ms. Warren becane a partner at Dorwart on January 1,
1995. In 1994, she was a supervising accountant in Ms. Ault’s
depart ment.



busi ness. Wen the | oan officer asked defendant Vogel if
plaintiff’s job was secure, he responded, "O course, she's our
of fi ce manager."

In March 1995, plaintiff asked the partnership for
clerical assistance to help the front office staff cope with an
unusual | y heavy workl oad. Defendant Warren hel ped acconmodat e
plaintiff’s request by arranging for an enpl oyee from anot her
departnent to assist the front office.

On May 3, 1995 the partnership net and reviewed the
performance of various departnent supervisors, including
plaintiff. The reasons for plaintiff’s termnation are set forth
in M. Vogel’'s affidavit.

Partners expressed frustration with plaintiff’s
performance, excessive del egation of responsibility and negative
attitude. A mpjority of the partners expressed their belief that
it was no | onger necessary to enploy an office manager as the
front office procedures were well -established and set forth in a
detail ed manual, and the supervisory functions could be
performed by a partner w thout the expense of an additional
enpl oyee. A mpjority of partners believed that office norale
woul d be inproved by plaintiff’s departure.

The partnership then decided by a vote of seven to
three to elimnate the of fice manager position. Defendant Vogel

was one of the three partners who voted against elimnating the



position. He did not believe the firmcould function effectively
wi thout a front office nmanager. Defendants’ avernents that
plaintiff’s age was never discussed at the May 2, 1995 neeting or
in any manner related to plaintiff’s enploynent with Dorwart are
uncontroverted.

The decision to discharge plaintiff was confirned at a
partners’ neeting on May 18, 1995. The partners deci ded that
def endant Warren, a thirty-five year old partner, would supervise
the front office and that Rhonda Wl fe, a twenty-three year old
proof reader whom plaintiff had trained as her back-up, would
assi st Ms. Varren.

On May 26, 1995, five nenbers of the front office staff
met with M. Vogel and Ms. Warren to express their unhappi ness
wth plaintiff’s nmanagenent style. The enpl oyees were not told
about plaintiff’s inpending termnation and their comments were
not relayed to plaintiff.

On June 8, 1995, plaintiff was infornmed by defendant
Ferranti, speaking on behalf of the partnership, that the
position of front office manager had been elim nated and her
enpl oynent with the firmwas termnated. Plaintiff received her
usual $3,500 annual bonus, as well as accrued vacation pay.

After plaintiff’s discharge, defendants posted a neno
to all Dorwart staff stating that the office nanager position had

been elimnated and that Ms. Warren woul d assunme supervi si on of



the front office. Shortly thereafter, Ms. Warren net with the
front office staff and reassigned plaintiff’s non-supervisory
responsibilities anong staff nmenbers. Sone duties becane the
shared responsibility of the front office staff. The majority of
plaintiff’s former responsibilities were assuned by either M.
Warren or Ms. Wl fe. The other nmenbers of the front office staff
wer e Kaye Beachey, age 60, Heidi Betz, age 26, Patricia Binkley,
age 22, Mchelle Dorsey, age 41, Mriam Kershner, age 60, Ellen
Rupp, age 54, Susan Snavely, age 22, and an enpl oyee identified
only as Lori, age 24.

Dorwart has not hired another office manager since
plaintiff was term nated. According to uncontroverted avernents
of partners and staff, norale in the front office inproved and
productivity remai ned constant after plaintiff’s departure.

During plaintiff’s enploynent, Dorwart maintained an
enpl oyee handbook which set forth operating policies and
procedures. Although plaintiff did not devel op the handbook, she
was responsible for distributing it to front office personnel and
was famliar with its provisions.

The handbook contains the foll ow ng statenent regarding
the at-w |l status of Dorwart enpl oyees:

Enpl oyment "At-WII" Disclainer

The Conpany is not able to guarantee or pronise

enpl oynment for any specified | ength of tine.
Periodically, it may be in the best interests of the
Conpany to term nate enpl oyees either on an i ndividual
basis or on the basis of a reduction of the work force.



The Conpany reserves the right to nake these decisions
at its sole discretion. Accordingly, enployees nust
realize that their enploynent nay be term nated at any
time at the option of the Conpany.
The index of the enpl oyee handbook notes "TH S HANDBOOK IS NOT AN
| MPLI ED CONTRACT." The section on resignations states that
"[w hen resignation is necessary, enployees are to give at |east
two weeks’ notice to allowtine for the selection of a

repl acenent . "

V. DI SCUSSI ON

A Plaintiff’s ADEA and PHRA C ai s
A plaintiff may sustain a claimof age discrimnation

with direct or indirect evidence. See Torre v. Casio, Inc., 42

F.3d 825, 829 (3d Gr. 1994). Direct evidence is overt or
explicit evidence which directly reflects a discrimnatory bias

by a decisionmaker. See Arnbruster v. Unisys Corp., 32 F.3d 768,

778, 782 (3d Cir. 1994) (analogizing direct evidence to the
proverbial "snmoking gun"). Indirect evidence is evidence of
actions or statenments from which one may reasonably infer
discrimnation. See Torre, 42 F.3d at 829.

Plaintiff acknow edged at her deposition that she is
unawar e of any comment regarding her age or its relation to her
enpl oynent nmade by any partner while she worked at Dorwart. In
t he absence of direct evidence, a plaintiff may proceed under the

burden shifting McDonnell Douglas analysis which plaintiff, in

her brief, has done. See Sinpson v. Kaye Jewelers, D v. of

8



Serling, Inc., 142 F.3d 639, 643-44 (3d Cr. 1998); Senpier v.

Johnson & Higgins, 45 F.3d 724, 728 (3d GCr. 1995), cert. denied,

515 U. S. 1159 (1995).2

Under that analysis, a plaintiff has the burden of
establishing a prima facie case of discrimnation. A plaintiff
may present a prima facie case of age discrimnation by show ng
that she is over 40, that she was qualified for the position she
occupi ed, that the position was elimnated and that the duties
she perfornmed were assuned by soneone sufficiently younger to
create an inference of age discrimnation. Sosky v.

International MII Serv. Inc., 1996 W. 32139, *5 (E. D. Pa. Jan.

25, 1996) (citing Torre, 42 F.3d at 830-31), aff’'d, 103 F.3d 114

(3d. Gr. 1996). See also Sinpson, 142 F.3d at 644 n.5.

Once a plaintiff has presented a prima facie case, the
burden shifts to the defendant to articulate a legitimte
nondi scrimnatory reason for the adverse enpl oynent deci sion.

ld.; Senpier, 45 F.3d at 728. The plaintiff may then discredit

the enployer’s articul ated reasons and show t hey are pretextual
fromwhich one may infer the real reason was discrimnatory or
ot herwi se present evidence from which one reasonably could find

that unlawful discrimnation was nore |ikely than not a

2 The same analysis is enployed for Title VI, ADEA and
PHRA clains. See Sinpson, 142 F.3d at 643 n.4; Kelly v. Drexel
Univ., 94 F.3d 102, 105 (3d Cr. 1996); Harley v. MCoach, 928 F
Supp. 533, 538 (E.D. Pa. 1996).




determ native or "but for" cause of the adverse enpl oynent

action. Si npson, 142 F.3d at 644 n.5; Mller v. CIGNA Corp., 47

F.3d 586, 595-96 (3d Cr. 1995) (en banc).

To discredit a legitimte reason proffered by the
enpl oyer, a plaintiff nust present evidence denonstrating such
weaknesses, inplausibilities, inconsistencies, contradictions or
i ncoherence in that reason that one reasonably could conclude it
is incredible and unworthy of belief. Sinpson, 142 F. 3d at 644;

Fuentes v. Perskie, 32 F.3d 759, 763 (3d G r. 1994); Ezold v.

WIlf, Block, Schorr & Solis-Cohen, 983 F.2d 509, 531 (3d Gr.

1993). The ultimte burden of proving that a defendant engaged
inintentional discrimnation remains at all tinmes on the

plaintiff. St. Mary's Honor Cr. v. Hicks, 509 U S 502, 507,

511 (1993).

Plaintiff was over forty years of age when her position
was elimnated, and indeed for the entire period she was enpl oyed
at Dorwart. One could reasonably find that plaintiff could
performthe essential functions of the office manager position.
Only objective job qualifications are pertinent in establishing a
prima facie case. Mre subjective qualities |ike notivation,
attitude and | eadership skills are better addressed at the

pretext stage. See Senpier, 45 F.3d at 729. One coul d

reasonably find that many of plaintiff’s duties remained after

her position was elimnated and that they were perforned by

10



def endant Warren, age thirty-five, and Ms. Wl fe, age twenty-
three. The burden of establishing a prima facie case is not an
onerous one. Senpier, 45 F.3d at 728. Plaintiff’s evidence is
sufficient to make out a prinma facie case.?®

Def endants’ account of the May 2, 1995 di scussion and
decision to elimnate plaintiff’s position is uncontroverted. A
majority of partners believed that with adm nistrative procedures
havi ng been wel | -established and set forth in a detail ed manual,
a partner could provide any necessary supervision for the front
of fice without sustaining the expense of an additional nanageri al
enpl oyee. Also, the partners agreed that "office norale would be
i nproved” by the departure of plaintiff.

Plaintiff has not presented conpetent evidence from
whi ch one reasonably could conclude that either, |et alone each,
of these legitimte reasons are unworthy of belief or otherw se
to sustain a finding that discrimnation was nore |ikely than not
a determ native cause of the adverse enpl oynent action

Plaintiff argues it is incredible "the partners woul d

determ ne that the office nmanager position was unnecessary" and

3 The court rejects defendants’ contention that the
assunption of plaintiff’s supervisory duties by Ms. Warren cannot
support an inference of age discrimnation because she was a
partner and "it is the prerogative of the enployer to perform
busi ness duties rather than assign themto an enployee." The
|atter statement regarding enployers’ prerogatives may generally
be true. Neverthel ess, an enployer may not reassign duties
because of the age, gender or race of the enployee who was
perform ng them

11



"to assune that staff can supervise thenselves." Plaintiff does
not deny that front office procedures were well-established and
set forth in a manual. Defendants did not state that the front
of fice no | onger needed any supervision. Rather, they concl uded
t hat any necessary supervision of the front office could be
assuned by a partner wthout the expense of an additi onal
enpl oyee.

That plaintiff believes the front office required a
full-time supervisor does not show that defendants’ reasons are

pretextual. See Tenthoff v. McGawH Il, Inc., 808 F. Supp. 403,

405-06 (E.D. Pa. 1992) ("even though an enpl oyee nmay di sagree
with the enployer’s decisions, it is not for the court to second
guess those decisions wthout evidence that age or sex was a

determ native factor in the result"). See also Fuentes, 32 F.3d

at 765 ("To discredit the enployer's proffered reason, the
plaintiff cannot sinply show that the enployer's decision was
wrong or m staken, since the factual dispute at issue is whether
the discrimnatory aninmus notivated the enpl oyer, not whether the
enpl oyer is 'wise, shrewd, prudent or conpetent.'") Billet v.

CIGNA Corp., 940 F.2d 812, 825 (3d Cr. 1991) ("what matters is

the perception of the decision nmaker"); H cks v. Arthur, 878 F.

Supp. 737, 739 (E.D. Pa.) (that a decision is ill-informed or
ill-considered does not make it pretextual), aff'd, 72 F.3d 122

(3d Gr. 1995); Doyle v. Sentry Ins., 877 F. Supp. 1002, 1009 n.5

12



(E.D. Va. 1995) (it is the perception of the decisionmaker that
is relevant). Moreover, the evidence that productivity in the
front office was in fact unaffected by the new arrangenent is
uncontroverted.

Plaintiff herself corroborates defendants' proffered
reason regarding office norale. She admts that she was
"anxious, irritable and nervous" at work as early as 1993 and had
becone defensive and hostile. She does not contest that the
front office staff was unhappy wth her managenent style and
performance reviews submtted by plaintiff herself contain
criticismof her strained relations with the staff. It is
uncontroverted that front office norale in fact inproved after
plaintiff's departure.

Asi de from her own personal disagreenent about the type
of supervision appropriate for the front office, plaintiff points
to two things. Plaintiff accuses defendant Warren of "plotting
the capture of the front office" and encouraging the staff to
bypass her. Plaintiff’s accusation, however, is unsupported by
evi dence of record and, nore inportantly, there is no show ng
that any "plot" by Ms. Warren was notivated by plaintiff's age.

Plaintiff also points to a statenent by M. Vogel that
"[w] e need younger bl ood" to argue that age discrimnation
notivated her termination. |In so doing, plaintiff conpletely

ignores the context in which this statenment was nmade and the

13



circunstances to which it pertains. The statenent has nothing to
do with plaintiff or her termnation. This statenent was nade

al nost three years after the decision to termnate plaintiff.

The statenment was made in 1998 by M. Vogel at his deposition to
expl ain why he decided to step down as managi ng partner in 1997

in his md-sixties. See Arnbruster v. Unisys Corp., 914 F. Supp.

1153, 1156-57 (E.D. Pa. 1996) (alleged discrimnatory statenent

nmust be connected to notive of decisionmaker); Selby v. Pepsico,

Inc., 784 F. Supp. 750, 757 (N.D. Cal. 1991) (plaintiff nust
establi sh connection between all eged discrimnatory statenent and
decision to term nate).

The statenent clearly does not support a finding of
discrimnatory aninus toward plaintiff by M. Vogel as he
di ssented fromthe decision to termnate her. It reflects no
general age aninus of the other partners as the balance of his
uncontroverted testi nony nakes clear M. Vogel had wanted to step
down for two years but the other partners resisted at a tine when
he was al nost ten years older than plaintiff when she was | et go.

Plaintiff otherwi se attenpts to substitute
grandi | oquence for evidence. She exclains that her "discharge
reeks of discrimnation." Fromthe conpetent evidence of record,
the court can discern nary a "whiff."

Plaintiff has failed to present evidence from which one

reasonably could find that the stated reasons for her termnation

14



are pretextual or that her age was likely a determ native factor
in the term nation.

Accordingly, defendants are entitled to summary
judgnent on plaintiff’s ADEA and PHRA cl ai ns.
B. Plaintiff’s State Law Contract and Tort C ains

Where all federal clainms have been di sposed of before
trial, any supplenental state |law clains are generally di sm ssed.

See Borough of W Mfflin v. Lancaster, 45 F.3d 780, 788 (3d cir.

1995); Lovell Mqg. v. Export-Inport Bank of the U S., 843 F.2d

724, 734 (3d Cir. 1988); Litz v. Cty of Allentown, 896 F. Supp.

1401, 1414 (E.D. Pa. 1995); Renz v. Shreiber, 832 F. Supp. 766,

782 (D.N. J. 1993); 13B Charles Alan Wight et al., Federal

Practice and Procedure 8§ 3567.2 (1984). Wen, however, the

appropriate disposition of supplenental clains involving settled
gquestions of state lawis clear and such clains can be determ ned
W t hout further court proceedings, judicial econony is disserved
by a dism ssal w thout prejudice which would require a state
court to duplicate the efforts of the federal court to reach a

f oreordai ned result. See Brazinski v. Anoco Petrol eum Additives

Co., 6 F.3d 1176, 1182 (7th Cr. 1993); More v. Nutrasweet Co.,

836 F. Supp. 1387, 1404 (N.D. Ill. 1993). See also Borough of

West Mfflin v. Lancaster, 45 F.3d 780, 788 (3d Cir. 1995)

(al though cl ai mover which court has original jurisdiction is

di sm ssed before trial, court may deci de pendent state clainms

15



where "consi derations of judicial econony, conveni ence, and
fairness to the parties provide an affirmative justification for
doi ng so").

Fromthe summary judgnent record it is clear that
plaintiff’'s state |l aw contract and tort clainms are untenable. As
no useful purpose would be served by forcing the parties to
proceed in state court and requiring a state judge to replicate
the time expended to review the parties' subm ssions regarding
those clains, the court will exercise its discretion and di spose
of them herein.

Plaintiff contends that she had an enpl oynent contract
with Dorwart on terns other than "at-will." She asserts that
"the long-termrel ationship and nutual exchange of consideration

bound the parties in contract,"” and that defendant Vogel's
statenent "OF course, she’s our office manager" evi dences the
contract. She also points to the two week notice provision in
t he enpl oyee handbook. Plaintiff alleges that her sudden
term nation constituted a breach of contract and of the
contractual duty of good faith and fair dealing.

Under Pennsylvania law, it is well established that an

enpl oyer may di scharge an enployee with or without cause, at his

pl easure, unless restrained by sone contract. Smith v. Calgon

Carbon Corp., 917 F.2d 1338, 1341 (3d Cir. 1990). The enpl oyee

bears the burden of overcom ng the presunption of at-wll

16



enployment. Murray v. Commercial Union Ins. Co., 782 F.2d 432,

435 (3d Cir. 1986). See also Schoch v. First Fidelity

Bancorporation, 912 F.2d 654, 660 (3d. Cr. 1990) (at-wll

presunpti on cannot be easily overcone). To rebut the presunption
of at-will enploynent, a plaintiff nust establish the existence
of additional consideration other than the services she was
engaged to perform an agreenent for a definite duration or an
agreenent specifying she will be discharged only for just cause.

See Geiger v. AT&T Corp., 962 F. Supp. 637, 648 (E.D. Pa. 1997).

So long as no recogni zed public policy is violated, the
termnation of an at-will enpl oyee cannot breach a duty of good

faith and fair dealing as "there is no bad faith when an enpl oyer

di scharges an at-will enpl oyee for good reason, bad reason or no
reason at all." Geen v. Bryant, 887 F. Supp. 798, 803 (E. D. Pa.
1995) .

Plaintiff concedes that she had no witten or express
enpl oynent contract. She acknow edged at her deposition that she
under st ood her enploynent with Dorwart to be at-will, consistent

with the provisions of the enployee handbook.* Plaintiff now

4 Plaintiff does not contend that the enpl oyee handbook
provided the terns of an enpl oynent contract. Mbreover, given
t he handbook’ s reaffirmation of the at-will status of Dorwart
enpl oyees and its disclainer that it was not an inplied contract,
any argunent that the handbook changed plaintiff’'s at-will status
woul d be unavailing. See Martin v. Capital Cties Media, Inc.,
511 A 2d 830, 840-41 (Pa. Super. C. 1986) (under Pennsyl vani a
| aw, an enpl oyee handbook wi Il not change the presunption of at-
will enploynent unless it contains specific |anguage to that
effect, and al nost any disclainmer will be held valid), alloc.
deni ed, 523 A 2d 1132 (Pa. 1987).

17



suggests, however, that the ten year relationship she had with
Dorwart created an enforceable contract that she would "remain
enpl oyed into the indefinite future" and that the agreenent is
confirnmed by defendant Vogel’'s statenent "OF course, she’s our
of fi ce manager."
There is no evidence or suggestion that plaintiff

supplied "additional consideration.” [|f prom ses of "permanent"
and "life-tinme" enploynent do not create enploynent for a term

see Murray, 782 F.2d at 435; Morhouse v. Boeing CO, 501 F.

Supp. 390, 395 (E.D. Pa.), aff'd, 639 F.2d 774 (3d Gr. 1980),
M. Vogel’s statenent to a bank | oan officer "OF course, she’s
our office manager" clearly does not evince a contract for
"indefinite" future enploynent. The handbook provides only that
"enpl oyees" are required to give two weeks notice of resignation.
It says absolutely nothing with regard to advance noti ce of
termnation by the enpl oyer

Plaintiff presents no evidence from which one
reasonably could conclude that she and defendants ever entered
into any enpl oynent relationship other than at-wl|l.

Plaintiff also alleges that defendants’ actions
constituted the tort of intentional infliction of enotional
di stress. She clainms she endured "hostility" fromlate 1993 to
June 8, 1995 and that her term nation was "abrupt, inpersonal

cold and hard."

18



To sustain a claimfor intentional infliction of
enotional distress, a plaintiff nust present evidence of extrene
and outrageous conduct which is deliberate or reckless and which

causes severe enotional distress. See Cox V. Keystone Carbon

Co., 861 F.2d 390, 395 (3d G r. 1988), appeal after renmand, 894

F.2d 647 (3d Gir. 1990), cert. denied, 498 U S. 811 (1990);

Bedf ord v. Southeastern Pa. Trans. Auth., 867 F. Supp. 288, 297

(E.D. Pa. 1994); Kazatsky v. King David Menorial Park, Inc., 527

A. 2d 988, 991 (Pa. 1987).

The conduct conpl ai ned of nust be "so outrageous in
character, and so extrene in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly

intolerable in a civilized conmunity.” dark v. Township of

Falls, 890 F.2d 611, 623 (3d Cr. 1989); Bedford, 867 F. Supp. at
297; Kazatsky, 527 A 2d at 991; Daughen v. Fox, 539 A 2d 858, 861

(Pa. Super. Ct. 1988), appeal denied, 553 A 2d 967 (Pa. 1988).

See also Rowe v. Marder, 750 F. Supp. 718, 726 (WD. Pa. 1990)

(noting cause of action limted to acts of extrene
"abom nation"), aff’'d, 935 F.2d 1282 (3d Cr. 1991). It is for
the court initially to determne if there is evidence of conduct
so extrene and outrageous as to permt recovery. Cox, 861 F.2d
at 395.

Conduct in the enploynent context will rarely rise to

the | evel of outrageousness necessary to support an intentional

19



infliction of enotional distress claim See Andrews v. City of

Phi | adel phia, 895 F.2d 1469, 1487 (3d Cr. 1990) (sexual

harassnent of enployee insufficient); Cox, 861 F.2d at 390
(ill-rmotivated or callous term nation of enpl oynent

insufficient); Gonzales v. CNA Ins. Co., 717 F. Supp. 1087, 1088

(E.D. Pa. 1989) (false accusations of sexual harassnent of fellow

enpl oyees acconpanying termnation insufficient); Mdreperla v.

Wllard Co., 606 F. Supp. 874, 880 (E.D. Pa. 1985) (intentional

creation of intolerable working conditions to force resignation

insufficient); Cautilli v. GHF Corp., 531 F. Supp. 71, 74 (E. D

Pa. 1982) (intentionally deceiving plaintiff to deprive him of
enpl oynent opportunity insufficient).

That defendants abruptly termnated plaintiff or
requi red her to work long hours during tax season and required a
fl awl ess work product may have been stressful and unpl easant, but
such conduct is not atrocious and utterly intolerable in a

civilized society in view of pertinent case |aw.?®

° Al t hough not specifically argued in their brief,
defendants properly assert a statute of limtations defense in
their answer. The limtations period for intentional infliction
of enotional distress is two years. See 42 Pa. C S A
8 5524(2),(7) (Purdon Supp. 1997); GCsei-Afriyie v. Medical
Col | ege of Pennsylvania, 937 F.2d 876, 884 (3d Cir. 1991); Mncin
v. Shaw Packing Co., 989 F. Supp. 710, 717 n.4 (WD. Pa. 1997).
Insofar as plaintiff’'s intentional infliction claimis prem sed
on conduct before June 6, 1995, it is also tinme-barred.
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V.  CONCLUSI ON

Plaintiff’s clainms cannot be sustained on the record
presented. Accordingly, defendants' notion will be granted. An

appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDI TH A, COX . CVIL ACTION
V.
ANDREW H. VOGEL |11, et al. ; NO. 97-3906
ORDER
AND NOW this day of July, 1998, upon

consi deration of defendants’ Mtion for Summary Judgnent and
plaintiff’s response thereto, consistent with the acconpanyi ng

menorandum | T |I'S HEREBY ORDERED t hat said Mdtion is GRANTED and
accordingly JUDGVENT is ENTERED in the above action for

def endants and against plaintiff.

BY THE COURT:

JAY C. VALDMAN, J.



