IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FLORENCE COHEN : CVIL ACTI ON

VS.
NO. 97-7263
TEMPLE PHYSI CI ANS, | NC
DOCTORS ASSCOCI ATES, LTD
STEVEN J. GREENBERG M D
GAIL B. SMTH, M D

VEMORANDUM AND ORDER

JOYNER, J. July , 1998

Plaintiff brought this civil action under the Anericans with
Disabilities Act (ADA), 42 U. S C 812111, et. seq., Pennsylvania
Human Rel ations Act (PHRA), 42 P.S. 8951, et. seq., and the Age
Discrimnation in Enploynent Act (ADEA), 29 U.S. C. 8621, et. seq.
to recover for her allegedly inproper denotion and subsequent
termnation fromher enploynent with Defendants as office
manager/ adm ni strator. Def endants Doctors Associates, Ltd. and
Drs. Greenberg and Smth now nove to dismss the conplaint on the
grounds that they are not “enployers” under the ADA and the ADEA
and for the reason that there is no individual liability under
t he PHRA, ADA and ADEA. For the reasons discussed bel ow, the
notion shall be granted in part and denied in part.

Backgr ound

According to the conplaint, Florence Cohen was hired by
Doctors Associates, Ltd. and Doctors G eenberg and Smth in
Novenber, 1971 as Front Desk Secretary. She eventually rose to

the position of Ofice Manager/Adm nistrator. (Conplaint, {s20-



22). In Novenber, 1996, Plaintiff was diagnosed with |ung cancer
and a short tine |ater underwent surgery to renove the cancer.
(Conpl aint, Y24). However, when Plaintiff returned to work part-
time in February, 1997, her supervisor, Dr. G eenberg told her
that her position as Ofice Manager/Adm ni strator had been filled
by a younger enployee and that she was being denoted to the
position of Front Desk Receptionist ostensibly because the

def endants wanted to renove stress fromPlaintiff’s working life.
(Conpl aint, s 26-27).

In March, 1997, Doctors Associates entered into an agreenent
wi t h Def endant Tenpl e Physicians, |Inc. whereby Tenpl e Physicians
woul d acquire Doctors Associ ates and Doctors Associ ates woul d be
nmerged and/or integrated into Tenpl e Physicians effective May 15,
1997. (Conplaint, s 30-32). On May 14, 1997, Plaintiff’s
enpl oynent was term nated by one Mchelle Sanple, a Tenple
Physi ci ans enpl oyee al |l egedly due to down-sizing. (Conplaint,
133). M. Cohen subsequently brought this lawsuit, claimng
that, contrary to Defendants’ explanation, she was term nated
because of her age (63) and because she was perceived as being
di sabl ed due to lung cancer. (Conplaint, Ys34-36, 40-41).
Plaintiff alleges that Defendants’ term nation of her enploynent
t hus violated the ADA, ADEA and the PHRA

St andards Applicable to Motions to Dism ss

Under Fed. R Cv.P. 12(b)(1), a party may file a notion to
dism ss for lack of subject matter jurisdiction. A district

court can grant a 12(b)(1) notion based on the | egal

2



insufficiency of the claim D smssal, however, is proper only
when the claimappears to be inmmaterial and nmade solely for the
pur pose of obtaining jurisdiction or is wholly insubstantial or

frivolous. Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406,

1408-09 (3rd Cir. 1991). See Also: Oneida Indian Nation v.

County of Oneida, 414 U. S. 661, 666, 94 S.Ct. 772, 776, 39

L. Ed.2d 73 (1974). \Wereas on a notion to dismss under Rule
12(b)(6) the plaintiff is entitled to have all reasonable

i nferences drawn in his favor, when jurisdiction is chall enged
under Rule 12(b)(1), the burden is on the plaintiff to prove that
jurisdiction exists and the courts are not Iimted in their

review to the allegations of the conplaint. Doe v. WIlliam

Shapiro, Esquire, P.C , 852 F. Supp. 1246, 1249 (E. D.Pa. 1994).

Any evidence may be reviewed and any factual disputes resolved
regarding the allegations giving rise to jurisdiction as it is
for the Court to resolve all factual disputes involving the

exi stence of jurisdiction. Sitkoff v. BMNof North Anerica,

Inc., 846 F.Supp. 380, 383 (E.D.Pa. 1994). In contrast, if the
attack to jurisdiction is facial, that is, to the allegations of
jurisdiction stated in the conplaint, the factual allegations of
the conplaint are presuned to be true and the conplaint is
reviewed to ensure that each el enent necessary for jurisdiction
is present. 1d. |If jurisdiction is based on a federal question,
the pleader claimng federal jurisdiction sinply nust show that

the federal claimis not frivol ous. Radeschi v. Commonweal th of

Pennsyl vani a, 846 F. Supp. 416, 419 (WD. Pa. 1993), citing
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Bart hol onew v. Librandi, 737 F.Supp. 22 (E.D.Pa.), aff’d, 919

F.2d 133 (3rd Gr. 1990). Only if it appears to a certainty that
the pleader will not be able to assert a col orabl e claim of
subject matter jurisdiction may the conpl aint be di sm ssed.

Kronmuller v. West End Fire Co. No. 3, 123 F.R D. 170, 172

(E.D.Pa. 1988). See Also: Mirtensen v. First Federal Savings and

Loan Association, 549 F.2d 884, 891 (3rd Gr. 1977). The

plaintiff must therefore have an opportunity to present facts by
affidavit or by deposition, or in an evidentiary hearing in

support of her jurisdiction contention. Shepherdson v. lLoca

Uni on No. 401, 823 F. Supp. 1245, 1248 (E.D.Pa. 1993).

Di scussi on

A “Enpl oyer” Status of Myving Defendants.
Movi ng Defendants first assert that this Court |acks the
requisite jurisdiction to adjudicate Plaintiff’s clains agai nst

t hem because she has failed to allege that Defendants are

“enpl oyers” as that termis defined in the ADA and the ADEA.

The ADEA decl ares that, for purposes of that Act,

The term “enpl oyer” means a person engaged in an industry

af fecting comrerce who has twenty or nore enpl oyees for each
wor ki ng day in each of twenty or nore cal endar weeks in the
current or preceding cal endar year...The term al so neans (1)
any agent of such a person, and (2) a State or political
subdi vision of a State and any agency or instrunentality of
a State or a political subdivision of a State and any

i nterstate agency, but such term does not include the United
States or a corporation wholly owned by the Governnent of
the United States.

29 U.S.C. §630(b).

The ADA, in turn, defines an “enployer” to nean



...a person engaged in an industry affecting comerce who
has 15 or nore enpl oyees for each working day in each of 20
or nore cal endar weeks in the current or precedi ng cal endar
year, and any agent of such person, except that, for two
years following the effective date of this subchapter, an
enpl oyer neans a person engaged in an industry affecting
comrer ce who has 25 or nore enpl oyees for each working day
in each of 20 or nore cal endar weeks in the current or
precedi ng year, and any agent of such person.
In this case, Plaintiff alleges only, in an admttedly
concl usory fashion, that Defendants Doctors Associates and Drs.
Greenberg and Smith are “enployers” wthin the nmeaning of the ADA
and the ADEA. (Conplaint, {s24-15). Unlike the allegations
agai nst Tenple Physicians, Inc., plaintiff does not aver that
Movi ng Def endants enpl oyed and continue to enploy the required
nunber of enployees to come within the purview of these statutes.
(Conplaint, s 16-17). However, there has been absolutely no
evi dence produced of record by either party fromwhich this Court
can nmake a determ nation as to how many enpl oyees novi ng
def endants had during the relevant tinme period, although
plaintiff has produced a copy of a letter fromDr. G eenberg
whi ch suggests that, for an undeterm ned period, Tenple
Physi ci ans and Doctors Associ ates were functioning as an
integrated enterprise for purposes of the federal acts at issue.

See: Doe v. WIlliam Shapiro, Esquire, supra, at 1249-1251.

Accordi ngly, we now deny defendants’ notion to dismss to permt
the parties to take discovery on this issue. Upon conpletion of
di scovery, noving defendants are free to re-chall enge subject
matter jurisdiction on this basis through a notion for sunmary

j udgnent .



B. I ndi vidual Liability of Drs. Greenberg and Smth.

Def endants G eenberg and Smith al so nove for the dism ssa
of plaintiff’s clains under the PHRA, ADA and ADEA on the grounds
that they cannot be held individually |iable under any of these
Act s.

The caselaw is | egion that when addressing the question of
individual liability under the ADA, ADEA and Title VII, courts

| ook to case | aw under all three statutes. DeJoy v. Contast

Cabl e Conmuni cations, Inc., 941 F. Supp. 468, 474 (D.N. J. 1996),

citing, inter alia, Stults v. Conoco, Inc., 76 F.3d 651, 655 (5th

Cr. 1996) and Wllians v. Banning, 72 F.3d 552, 553 (7th G

1996). This is because the ADEA, ADA and Title VIl definitions
of “enployer” are virtually identical. 1d. Likew se, the PHRA
is interpreted in accord wwth Title VIl and the ADA. Dici v.

Conmonweal th of Pennsylvania, 91 F.3d 542, 552 (3rd Cir. 1996),

citing Davis v. Sheraton Society H |l Hotel, 907 F. Supp. 896, 899

(E.D.Pa. 1995); dark v. Commonwealth of Pennsylvania, 885

F. Supp. 694, 714 (E.D.Pa. 1995); Violanti v. Enery Wrl dw de, 847

F. Supp. 1251, 1257 (M D.Pa. 1994).
Prior to Novenber, 1996 when the Third G rcuit Court of

Appeal s rendered its decision in Sheridan v. E.|I.DuPont de

Nenmpurs and Co., 100 F.3d 1061 (3rd G r. 1996), cert. denied,

_uUus 117 s.Ct. 2532, 138 L.Ed.2d 1031 (1997), the district
courts inthis Circuit were divided as to whet her individual
enpl oyees could be held |iable under Title VII. |In Sheridan,

however, the Court rejected outright the inposition of liability
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on i ndividual enployees under Title VII. In so doing, the Court
noted that the statute itself and its 1991 anendnent inplenenting
a sliding scale of danmages based on nunber of enployees, both
strongly suggested that Congress was concerned about the inpact
of Title VIl litigation on small businesses and that it did not
contenpl ate the assessnent of such danages agai nst individuals
who were not thenselves the enploying entity. Sheridan, at 1077-
1078.

Simlarly, in Dici v. Comonwealth, supra, the Third Crcuit

dism ssed the plaintiff’s Title VIl clains against two individual
co-enpl oyee defendants, one of whom had been the plaintiff’s
supervisor. In then deciding whether dismssal of plaintiff’s
PHRA cl ai nrs was appropriate, the Court analyzed the different
proscriptions of 43 P.S. 955 and then dism ssed plaintiff’s

cl ai ns agai nst the co-enployee. The Court, however, declined to
dismss the plaintiff’s clains against the supervisory co-

enpl oyee because 8955(e) of the PHRA permtted such an enpl oyee
to be held liable if it could be shown that he aided and/or
abetted the alleged discrimnatory practice of the enpl oyer

See, Dici, 91 F.3d at 553. The holding in Dici as to the PHRA
clainms has since been followed in this district on at |east two

occasi ons. See: dickstein v. Neshani ny School District, 1997 W

660636 (E.D.Pa. 1997); Coney v. Pepsi Cola Bottling Conpany, 1997

W. 299434 (E. D.Pa. 1997).
In application of all of the foregoing to the case at hand,

we are constrained by the Third Grcuit’s holdings in both
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Sheridan and Dici to dism ss Doctors Smth and G eenberg as

i ndi vi dual defendants fromthis case. Again, Title VII, the ADA
ADEA and PHRA are all to be interpreted consistently with one
anot her such that individual enployees are not to be held liable
under these Acts unless a supervisory enployee can be shown to
have ai ded and abetted the enployer’s discrimnatory actions in
violation of the PHRA. |nasnuch as the instant conplaint is
devoid of any allegations fromwhich this Court could concl ude
that Doctors G eenberg or Smth aided, abetted, incited,
conpel Il ed or coerced Doctors Associ ates and Tenpl e Physi ci ans,
Inc. to discrimnate against Plaintiff, all of the clains against
Drs. Smth and G eenberg individually nust be dismssed. See

Al so: Frye v. Robinson Alarm Co., 1998 W. 57519 (E. D. Pa. 1998);

MIlliner v. Enck, 1998 W. 303725 (E.D. Pa. 1998); Lantz v.

Hospital of the University of Pennsylvania, 1996 W. 442795

(E. D.Pa. 1996).

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
FLORENCE COHEN : CVIL ACTI ON
VS. :
NO. 97-7263
TEMPLE PHYSI CI ANS, | NC.
DOCTORS ASSOCI ATES, LTD.

STEVEN J. GREENBERG M D.
GAIL B. SMTH, M D.

ORDER

AND NOW this day of July, 1998, upon
consideration of the Motion to Dismss Plaintiff’s Conpl ai nt of
Def endants Doctors Associates, Ltd., Steven J. G eenberg, MD.
and Gail B. Smth, MD., it is hereby ORDERED that the Mdtion is
GRANTED I N PART and DENI ED I N PART and Steven J. G eenberg, MD.
and Gail B. Smth, MD. are DISM SSED fromthis action as party

def endant s.

BY THE COURT:

J. CURTI'S JOYNER, J.



