IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ClVIL ACTI ON
W LLI AM L. HARPER, JR
Pl aintiff,
NO. 98- CV-415
V.

PLUMBMASTER, | NC.,
Def endant .

MEMORANDUM

BUCKWALTER, J. July 15, 1998

Plaintiff, WIlliamL. Harper Jr. (“Harper”) filed this
Title VII action against his fornmer enployer, defendant
Pl unbmaster, Inc. (“Plunbmaster”) alleging that he was subjected
to aracially hostile work environnment. Presently, Plunbmaster
seeks dism ssal of the conplaint pursuant to Federal Rul e of
Cvil Procedure 12(b)(1), for lack of jurisdiction and 12(b)(6),
for failure to state a claim For the follow ng reasons,
Plunmbmaster’s notion will be denied.

First, Plunbnaster argues that Harper’s EEOC charge did
not nmeet the requirenents of 29 CF. R § 1601.9 as it was not
verified and therefore his present conplaint nust be disn ssed
under 12(b) (1) for failure to exhaust adm nistrative renedies.
Section 1601.9 provides sinply that “[a] charge shall be in

writing and signed and shall be verified.” Under section



1601. 3(a) “the term*‘verified shall nmean to or affirned before a
notary public, designated representative of the Conm ssion, or
ot her person duly authorized by |law to adm ni ster oaths and take
acknow edgnents, or supported by an unsworn declaration in
writing under penalty of perjury.” The |ast sentence of Harper’s
EECC charge reads “lI swear or affirmunder penalty of perjury
that | have read the above charge and that it is true to the best
of nmy know edge, information, and belief.” Thus, Harper’s charge
is verified in accordance with sections 1601.6 and 1601. 3(a).
Second, Plunbnmaster chall enges the tineliness of
Harper’s filing. Although |isted by Plunbrmaster as grounds for

di sm ssal pursuant to 12(b)(1), a notion to dismss for failing
to file atinmely EEOCC claimis not a jurisdictional attack, but

rather an affirmati ve def ense. See Zipes v. Trans Wrld

Airlines, Inc., 445 U S. 385, 393 (1982). Therefore, the issue

of the tineliness of Harper’s charge is reviewed in context of

Rul e 12(b)(6), for failure to state a claim See Robinson v.

Dalton, 107 F.3d 1018, 1021-22 (3d G r. 1997); see also, Hornsby

v. United States Postal Service, 787 F.2d 87, 89 (3d Cr. 1986).

Based on the record, and Harper’s all egations, Harper’s
initial charge was received by the EEOCC on August 1, 1995.
Formal charges were subsequently filed on Novenber 21, 1996 and
Har per’s conplaint was dual-filed with the Pennsyl vani a Human

Rel ati ons Conmi ssion. On Cctober 28, 1997 the EECC i ssued a



right to sue letter and the instant action was filed within the
90 tinme limt on January 26, 1998.

Because it was dual-filed with the PHRC, to be
considered tinely, Harper’'s charge nust have been filed within
300 days “after the alleged unlawful enploynent practice
occurred.” See 42 U . S.C. § 2000e-5(e). Plunbnaster contends
t hat because his charge identifies Cctober 5, 1994 as the | ast
day an allegedly discrimnatory act took place, Harper’s August
1, 1995 EEQCC charge was untinely -- it was filed on the 301st
day. Yet, Harper’s charge identifies June 10, 1995 as the date
on which he was constructively di scharged, an unlawful enpl oynent
practice under Title VII. See 42 U S.C. 8§ 2000e-2(a)(1).
Therefore, as it was filed within two nonths of his resignation,
Har per’s EECC charge is tinely.

Finally, because Harper has adequately pled clains
under both Title VII and the Pennsylvani a Hunan Rel ati ons Act,
Pl unbmaster’s notion for 12(b)(6) dismssal for failure to state
aclaimis neritless.

Accordingly, Plunbmaster’s notion for dism ssal
pursuant to 12(b)(1) and/or 12(b)(6) will be denied. An

appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ClVIL ACTI ON
WLLIAM L. HARPER, JR,
Plaintiff,

NO. 98- CV-415
V.

PLUVBMVASTER, | NC.,
Def endant .

ORDER
AND NOW this 15th day of July, 1998, upon
consi deration of Defendant’s notion to dismss (Dkt. No. 3) and
Plaintiff's response (Dkt. No. 4), it is hereby ORDERED t hat

Def endant’s notion is DEN ED

BY THE COURT:

RONALD L. BUCKWALTER, J.



