IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEI TH M BENNETT, : ClVIL ACTI ON
Plaintiff,
v. : NO  97- 3555

JUDGE EUGENE E. MAI ER, et al

Def endant s.

VEMORANDUM

KELLY, R F. JULY 7, 1998
Plaintiff, Keith M Bennett, an inmate incarcerated at
SCl Cresson, has filed a pro se conplaint alleging violations of
42 U.S.C. 8§ 1983 agai nst various Defendants. Four of the
Def endants, two state court judges and two attorneys, were
di sm ssed by Menorandum and Order dated Novenber 20, 1997. The
remai ni ng Def endants have now noved to dismss Plaintiff's
conplaint pursuant to Rule 12 of the Federal Rules of Gvil
Pr ocedur e.
| . | NTRODUCTI ON.
Plaintiffs pro se conplaint is, as noted in ny earlier
opinion, difficult to discern. Pro se pleadings, however, “are
held to |l ess stringent standards than those drafted by

attorneys.” Bieros v. Nicola, 839 F. Supp. 332, 334 (E.D. Pa.

1993). In his Response to the Defendants' Mdtion to D smss

Plaintiff greatly clarifies the allegations contained in his



Conplaint as it pertains to the remaining Defendants. Portions
of Plaintiff's Conplaint and Response are unintelligible and wll
be di sregarded, however, the remainder of these docunents state a
vi abl e clai munder 8§ 1983, therefore, the Defendants' Mtion to
Dismss will be granted in part and denied in part.

1. FACTS.

The Defendants remaining in this action are
correctional officials enployed at SCI Al bion who, Plaintiff
all eges, violated his constitutional rights while he was
incarcerated in that facility. The Defendants are Edward T.
Brennan, Superintendent of SCI Al bion (" Superintendent Brennan”),
Deborah Gregg (“Gegg”) and Martha Ei chenl aub (“Ei chenl aub”),
psychol ogi sts, and Carolyn Dantzler (“Dantzler”), a counselor.

Plaintiff clains that, w thout his consent, Gegg told
Dant zl er that he had Aquired I nmune Deficiency Syndrone
(“AIDS").! Dantzler then told Janmes Ruffin (“Ruffin”),
Plaintiff's cellmate, that Plaintiff had AIDS. Plantiff states
that Ruffin teased himabout his “nedical condition,” that he is

“sensitive” about his “nedical condition,” that Gregg knew of

this sensitivity through her position as psychol ogi st, and that

1 The Conpl ai nt does not disclose the precise nature of
Plaintiff's diagnosis, however, the Defendants address Plantiff's
nmedi cal condition as “AIDS” or “H V-positive,” therefore, the
Def endants nust have known of Plaintiff's illness. Plaintiff
shoul d amend his conplaint to clarify the nature of his “nedical
condition.” See infra note 2.



t hese unaut hori zed di scl osures harnmed hi menotionally.

Plaintiff also alleges that Dantzler discrimnated
against himby refusing to get hima job and by refusing to pl ace
himin drug and al cohol progranms. Plantiff clains this refusal
was based on his “nedical condition.”

Plantiff's clai ns agai nst Ei chenlaub are | ess coherent.
Plantiff's conplaint and response indicate that Ei chenl aub was
part of a “conspiracy to nurder” Plantiff. Additionally,
Plaintiff states a claimfor “obstruction of justice” against
Ei chenl aub.

As to Superintendent Brennan, Plantiff's conpl aint does
not contain any specific factual allegations that inplicate his
personal involvenent in the challenged conduct. In his Response,
Plantiff states that because he conplained to officials wthin
the prison, Superintendent Brennan “shoul d have known” of the
situation and can therefore be held |iable under section 1983.
I'l. STANDARD.

Under Rule 12(b)(6), the Court nust determ ne whether
the allegations contained in the conplaint, construed in the
light nost favorable to Plaintiff, show a set of circunstances
which, if true, would entitle Plaintiff to the relief he

requests. Gbbs v. Ronman, 116 F.3d 83, 86 (3d Gr. 1997)(citing

Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996)). A conplaint wll

be dismissed only if Plaintiff could not prove any set of facts



which would entitle himto relief. Nam, 82 F.3d at 65 (citing

Conley v. G bson, 355 U.S. 41, 45-46 (1957)).

[11. DI SCUSSI ON.

Section 1983 requires Plantiff to show (1) that a
person acting under color of state law (2) deprived himof a
right, privilege or imunity secured by the Constitution or

federal law. 42 U S.C. § 1983; Parratt v. Taylor, 451 U S. 527,

535 (1981), overruled on other grounds by Daniels v. WIlIlians,

474 U.S. 327 (1986); Carter v. City of Philadel phia, 989 F.2d

117, 119 (3d Gr. 1993). “Prison official acting in their
official capacity are acting under color of state |aw.”

Unterberg v. Correctional Medical Systens, Inc., 799 F. Supp.

490, 494 (E.D. Pa. 1992). It is undisputed that each Defendant
acted under color of state |aw by reason of their enploynent.

A The Right to Privacy.

The issue in dispute is whether Plaintiff's conplaint
sets forth sufficient facts to support his contention that his
right to privacy has been violated. Two such violations are
all eged to have occurred. First, Plaintiff alleges that G egg
violated his constitutional right to privacy by disclosing his
medi cal condition to Dantzler, his counselor, wthout his
perm ssion. Then, Dantzler violated his constitutional right to
privacy by disclosing his nedical condition to Ruffin, an inmate,

wi thout his permi ssion. Doe v. Southeastern Penn. Transp. Auth.




(“SEPTA"), 72 F.3d 1133, 1139 (3d G r. 1995) (hol ding that each
person who | earned of Plaintiff's condition constituted a
separate disclosure for purposes of privacy violation), cert.
denied,  US. _, 117 S. C. 51 (1996).

Not all information is protected by the Constitution.
The right to privacy extends only to information that is
“fundanental” or “inplicit in the concept of ordered |iberty.

Doe v. SEPTA, 72 F.3d at 1137. The information contained in an

i ndi vidual's nedical record is protected from unauthori zed

di scl osure by the right of privacy. Doe v. SEPTA, 72 F.3d at

1137(citing Wialen v. Roe, 429 U S. 589, 599-600 (1977); Hetzel

V. Swartz, 909 F. Supp. 261, 264 (M D. Pa. 1995).
An individual's right to be free fromthe public

di scl osure of private information is clearly established but not

absolute. Doe v. SEPTA, 72 F.3d at 1138 (citing Walen, 429 U S.
at 602 (1977). That right is even | ess secure when the

i ndividual in question is an inmate. Hudson v. Palner, 468 U S.

517, 526 (1984). The disclosure of Plantiff's nedical condition
violated his right to privacy if it was not “reasonably rel ated

to a legitimate penological interest.” QO lone v. Estate of

Shabazz, 482 U. S. 342, 349 (1987)(quoting Turner v. Safley, 482

U S 78, 89 (1987).
Plaintiff clainms that no |legitimte penol ogi cal

interest was served by the disclosure of his nedical condition.



Def endants contend that a prisoner's nedical condition nust be

di scl osed to pronote the care, custody and control of the inmate,
especially when an inmate is diagnosed wth a contagi ous di sease.
Unfortunately, no authority for this statenent is provided. The
Def endants argunent may well prove correct, however, w thout any
basis for this conclusion, dismssal of Plantiff's action at this
stage is inproper. Therefore, Plaintiff's clains against

Def endants Dantzler and Gregg based on the right to privacy wll

not be di sm ssed.

Plaintiff's conplaint does not contain any specific
facts inplicating Superintendent Brennan in the deprivation of
Plaintiff's right to privacy. |In order for Plantiff to hold
Superintendent Brennan |iable under section 1983, he nust show
Brennan (1) was personally involved in the violation of his
rights; (2) directed others to violate his rights; or (3) had
active know edge of and acquiesced in the violation of his

rights. Robinson v. Gty of Pittsburgh, 120 F.3d 1286, 1293 (3d

Cr. 1997). Plaintiff clains that Defendant Edward T. Brennan

t he Superintendent of SCI Al bion, “should have known” his rights
were being viol ated because he conplained to officals within the
prison and because he is in charge of the facility. This is an
insufficient basis for liability based on section 1983,
therefore, Plaintiffs clainms agai nst Def endant Edward T. Brennan

will be dismssed.



B. Di scrimnation.

Plantiff clains that Dantzler discrimnated against him
because of his “nedical condition” by failing to provide himwth
a job and by failing to place himin a drug and al cohol treatnent
program The Conpl aint does not indicate the | egal basis for
Plantiff's discrimnation claim |Indeed, the only reference to
discrimnation in the entire conplaint is “she discrimnated
aginst [sic] nme as far as not getting ne know [sic] jobs no drug
and acohol [sic] groups.” Pl.'s Conpl. unnunbered page 9.
Plantiff's Response indicates that his discrimnation claimis
based on the Anericans with Disabilities Act (“ADA").

Because Plantiff's conplaint makes no reference to the
ADA, the Defendants treated the discrimnation claimas based on
the equal protection clause of the Fourteenth Anmendnent.

Def endants were inproperly notified that Plaintiff was proceedi ng
under the ADA.2 It would be inproper to dismss Plaintiff's

di scrimnation clai mbefore Defendants have had an opportunity to
address it under the ADA, thus, the Defendant's Mtion to D sm ss
Plaintiff's discrimnation claimis denied.

C. Conspi racy.

Plaintiff clains that a “chain conspiracy” existed

between all the naned Defendants, including those Defendants

2 Plantiff may anmend his conplaint once as of right before
an answer is filed. Feb. R Qv. PrRo. 15. See supra note 1.
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previously dism ssed and several persons not naned at all in the
conplaint. Specifically, Plaintiff clains Defendant Ei chenl aub
conspired to murder him Allegations of a conspiracy “nust be
supported by facts bearing out the existence of the conspiracy
and indicating its broad objective and the role each def endant

all egedly played in carrying out those objectives.” Cap v.

Hart man, No. 95-5871, 1996 W. 266701, at *3, (E.D. Pa. My 9,
1996) (citations omtted). Plaintiff's conspiracy allegations are
factually unsupported and therefore nust be di sm ssed.

D. bstruction of Justice.

Plaintiff raises a claimfor the “obstruction of
justice” against Defendant Carolyn Dantzler. No civil cause of
action for “obstruction of justice” exists under either federal

|aw or the |aw of the state of Pennsylvania. See Amariglio v.

Nat'| R R Passenger Corp., 941 F. Supp. 173, 180 (D.D.C. 1996);

Pilagatti v. Cohen, 536 A 2d 1337, 1341 (Pa. Super. 1987), appeal

deni ed, 548 A 2d 256 (Pa. 1988). Therefore, Plaintiff's claim
for “obstruction of justice” nust be dism ssed.

For the foregoing reasons, the Defendants' Mtion to
Dismss Plaintiff's Conplaint is granted in part and denied in

part. | wll enter an appropriate O der.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEI TH M BENNETT, : ClVIL ACTI ON
Plaintiff,
v. : NO  97- 3555

JUDGE EUGENE E. MAIER, et al.

Def endant s.

ORDER

AND NOWthis 7th day of July, 1998, upon consi deration
of the Defendants' Mdtion to Dismss, and Plaintiff's Response
thereto, it is hereby ORDERED that said Mtion is GRANTED i n part
and DENIED in part.

1. The Defendant's Motion to Dismss Plaintiff's privacy
cl ai m agai nst Def endants Deborah Gregg and Carolyn Dantzler is
DENI ED;

2. The Defendant's Motion to Dismss Plaintiff's privacy
cl ai m agai nst Defendant Edward T. Brennan i s GRANTED;

3. The Defendant's Mdtion to Dismss Plaintiff's
di scri m nation cl ai magai nst Defendant Carolyn Dantzler is
DENI ED;

4. The Defendant's Mdtion to Dismss Plaintiff's
conspiracy cl aimagainst all Defendants i s GRANTED;

5. The Defendant's Mdtion to Dismiss Plaintiff's



obstruction of justice claimagainst Defendant Carol yn Dant zl er
i s GRANTED; and
6. Plaintiff is directed to anmend his conplaint in

accordance with the foregoi ng Menorandum

BY THE COURT:

Robert F. Kelly, J.



