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THE EASTERN DI STRI CT OF PENNSYLVANI A

DAVI D ElI SENBERG, Chapter 7
Trustee for the Estate of
Leonard A Pelullo

ClVIL ACTI ON

V. NO. 97-5591
NATI ONAL UNI ON FI RE I NS. CO
OF Pl TTSBURCH
Broderi ck, J. July 8, 1998
MEMORANDUM

Leonard Pelullo originally brought this civil action against
Def endant National Union Fire Insurance Conpany of Pittsburgh,
Pennsyl vania (“National Union”) in July of 1996 as an adversary
proceeding in the United States Bankruptcy Court for the Eastern
District of Pennsylvania, where M. Pelullo had filed a voluntary
petition under Chapter 11 of the United States Bankruptcy Code.
In his adversary conplaint, M. Pelullo alleged bad faith on the
part of National Union in connection with an insurance claim
M. Pelullo s bankruptcy case was subsequently converted to a
Chapter 7 proceeding, and David A. Eisenberg, the Chapter 7
Trustee, is now prosecuting M. Pelullo’ s bad faith claimand is
therefore the “Plaintiff” as referred to herein.

I n Novenmber of 1996, Defendant National Union filed a notion

to wwthdraw the reference to the Bankruptcy Court pursuant to 28



US C 8§ 157(d), which provides that the district court may

w t hdraw any case referred to the bankruptcy court for “cause
shown.” \Whether there is cause depends, as a threshold matter,
on whether a proceeding is “core” or “non-core.” This Court
determ ned that the adversary action was “non-core” in that it
did not invoke a substantive right provided by title 11, and it
was not the sort of proceeding which could only arise in the
context of bankruptcy. The Court further determ ned that
proceeding in the district court would reduce forum shoppi ng and
confusion, foster the econom cal use of the debtors’ and
creditors’ resources, and expedite the bankruptcy process. Thus,
on August 15, 1997, the Court granted National Union’s notion to
w thdraw the reference fromthe bankruptcy court pursuant to 28

US C 8 157(d) (see Leonard A. Pelullo v. National Union Fire

| nsurance Conpany of Pittsburgh, PA 1997 W. 535166).
Al t hough the Court determ ned that Plaintiff’s bad faith

claimwas “non-core,” federal jurisdiction exists because the
proceeding is related to his bankruptcy case. 28 U S.C. 8§
1334(b). Plaintiff’s bad faith cause of action agai nst Nati onal
Union is the property of the estate and coul d concei vably i npact

the handling and financial affairs of the estate. Torkelsen v.

Maggio (Inre the Guild and Gallery Plus, Inc.), 72 F.3d 1171,

1180-82 (3rd G r. 1996)(di scussing Pacor, Inc. v. Higgins, 743

F.2d 984 (3rd Gir. 1984)).



In the instant action, Plaintiff alleges that National Union
failed in bad faith to advance M. Pelull o defense costs which he
needed to defend hinself in a federal crimnal action in
Jacksonville, Florida (the “Jacksonville Action”). In Septenber
of 1993, M. Pelullo asserted several clains, including his claim
for defense costs in the Jacksonville Action, under a $5 mllion
directors and officers insurance policy (the “Policy”), which
Nati onal Union had issued to P-1-E Nationwde, Inc. (“P-1-E").

M. Pelullo served as a director of P-1-E from August 1990

t hrough Decenber 1990. M. Pelullo’s clains under the Policy
totaled several mllion dollars. At the tinme M. Pelullo
notified National Union of his clainms under the Policy, several

ot her persons and entities had al so made conpeting cl ai ns under
the Policy, also totaling several mllion dollars. These clains
in the aggregate exceeded the Policy limts of $5 mllion. Wile
Nat i onal Union never denied M. Pelullo’s claimfor defense costs
in the Jacksonville Action, it did not advance those costs but
participated in an effort to achieve a gl obal settlenent of the
conpeting clains under the Policy. Wen that global settlenent
failed to materialize, National Union filed an Interpleader
Action pursuant to 28 U S.C. 8 1335 in the United States District
Court for the Northern District of Georgia (the “Interpleader
Action”), nam ng as defendants M. Pelullo and 46 other clai mants

and potential clainmants under the Policy.



In the instant action, Plaintiff further alleges that
Nat i onal Uni on brought the Interpleader Action in bad faith.
Plaintiff clains that as a result of National Union’s alleged bad
faith in failing to advance the defense costs and in bringing the
| nt er pl eader Action, M. Pelullo could not adequately defend
himsel f in the Jacksonville Action or challenge the Governnent’s
sei zure of his business records, resulting in the dissem nation
of those records to other parties who used themto assert nore
than $15 million in civil clainms against him

The bad faith clainms currently being litigated in this Court
were first raised by M. Pelullo as a counterclaimin the
| nt er pl eader Action, where M. Pelullo alleged that National
Uni on had brought the Interpleader Action in bad faith because
M. Pelullo and the other clainmnts under the Policy had reached
an “agreenent in principle’” to settle the conpeting clains
agai nst the Policy. However, no such agreenent was ever
finalized. On June 4, 1996, the U S. District Court in Georgia
granted sunmary judgnent in the Interpleader Action to both
Nat i onal Union and M. Pelullo, but the Court failed to reach the
merits of M. Pelullo’ s bad faith countercl ai mbecause the claim
was not raised on summary judgnent. M. Pelullo then brought a
notion to have his bad faith counterclai mvoluntarily dism ssed
wi t hout prejudice so that final judgment could be entered in the

| nt er pl eader Action. The Court granted M. Pelullo’ s notion to



dism ss his bad faith counterclaimw thout prejudice because the
noti on was unopposed.

The I nterpl eader Action concluded in the U S. D strict Court
in Georgia with the entry of the foll ow ng Arended Judgnent on
March 31, 1997:

[It is] Ordered and Adj udged that
Judgnent is entered in favor of defendant,
Manuel Ferro and against plaintiff National
Uni on, pursuant to the court’s order dated
Cct ober 29, 1996, in the anount of $6,937. 16,
to be paid out of the policy proceeds, with
interest at the legal rate of 5.64% per
annum fromdate of judgnment until paid in
full, and costs of this action, it is

Further Ordered and Adjudged, pursuant
to order of January 13, 1997, court’s order
granting National Union’s notion for an
i njunction enjoining the defendants from
comenci ng or prosecuting any action
affecting the proceeds of the policy is nmade
per manent pursuant to 28 U S.C. 2361, it is

Further Ordered and Adjudged, Nati onal
Union is discharged fromany further
liability to the defendants with respect to
the policy, the policy proceeds and any of
its obligations in connection therewth, and
that National Union is entitled to the policy
proceeds, except as set forth in the
judgment, it is

Further Ordered and Adjudged, that the
bond submtted by National Union pursuant to
28 U.S.C. 1335 shall imediately be returned
to the custody of the surety nanmed therein
and said surety and National Union are hereby
rel eased fromany further obligation with
respect to said bond; and, it is

Further Ordered and Adj udged, that

National Union is obligated to rei nburse or
advance out of policy proceeds those

5



reasonabl e and necessary fees, costs and
expenses which may be determined to be
defense costs resulting solely fromthe

i nvestigation, adjustnent, defense and appeal
on behalf of Leonard A. M. Pelullo in the
federal crimnal action in the United States
District Court for the Mddle D strict of
Florida [the Jacksonville Action]... and that
t he defense costs for the defense of Leonard
M. Pelullo in the Jacksonville Action are to
be paid as directed by the United States
Bankruptcy Court for the Eastern District of
Pennsyl vani a.

Since judgnent was entered in the Interpleader Action, the
first formal request pursuant to National Union’s Policy for
paynment of costs for the defense of Leonard Pelullo in the
Jacksonville Action was made in the United States Bankruptcy
Court for the Eastern District of Pennsylvania in January of

1998.

Summary Judgnent St andard

Presently before the Court is National Union’s notion for
summary judgnent. Rule 56 of the Federal Rules of Cvil
Procedure provides that a court shall grant summary judgnent "if
t he pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of [aw. "

Fed. R Civ.P. 56(c).

The law is clear that when a notion for sumary judgnent



under Rule 56 of the Federal Rules of Civil Procedure is properly
made, the non-noving party cannot rest on the nere allegations of

the pleadings. Celotex Corp. v. Catrett, 477 U S. 317 (1986);

Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986). Rather, in

order to defeat the notion for summary judgnent, the non-novi ng
party, by its own affidavits, or by depositions, answers to
interrogatories or adm ssions on file, as stated in Fed. R G v.P.
56(e), "nmust set forth specific facts showing that there is a
genui ne issue for trial." The Court, in determ ning whether
there is a genuine issue of material fact, draws all inferences

in favor of the non-noving party. Country Floors v. Partnership

of Gepner and Ford, 930 F.2d 1056, 1061 (3d Gr. 1991). However,

“[t]he nmere existence of a scintilla of evidence” in support of
the non-novant’s position will not be sufficient to defeat a
nmotion for summary judgnent. Anderson, 477 U. S. at 252.

As stated above, in this civil action against National
Union, Plaintiff alleges that National Union failed in bad faith
to advance defense costs related to the Jacksonville Action, and
in bad faith filed the Interpleader Action. Therefore, the only
i ssue to be decided in connection with this summary judgnent
nmotion is whether or not Plaintiff has brought forth sufficient
evi dence establishing a genuine issue of material fact show ng
that National Union acted in bad faith in failing to advance the

defense costs related to the Jacksonville Action and in filing



t he I nterpl eader Action.

I n opposition to Defendant’s notion for summary judgnent,
Plaintiff has brought forth no affidavits, answers to
interrogatories or adm ssions show ng bad faith on the part of
Nati onal Union. However, Plaintiff has attached two depositions,
one of Kenneth M| bauer, who represented National Union at the
time M. Pelullo was making his clainms under the Policy, and the
ot her of Leonard Pelullo hinself. Having reviewed these
depositions, together with the judgnents of the U S. District
Court in CGeorgia in connection with the Interpl eader Action and
the deposition of David Tal bert, M. Pelullo’ s attorney, attached
to National Union’s summary judgnent notion, the Court, draw ng
all inferences in favor of the Plaintiff, finds that the evidence
is insufficient to establish bad faith on the part of Nati onal
Uni on, particularly since under Pennsylvania |aw, bad faith nust
be established by clear and convi nci ng evi dence.

I n cases brought under Pennsylvania's bad faith statute, 42
P.S. 8§ 8371, a plaintiff nust show, by clear and convincing
evidence, that the insurer |acked a reasonable basis for its
denial of a claim and that it knew of, or recklessly

di sregarded, the lack of a reasonable basis. Terletsky v.

Prudential Prop. And Cas. Ins. Co., 649 A 2d 680, 688 (Pa. Super.

1994); MAA Ins. Co. v. Bakos, 699 A 2d 751, 754 (Pa.Super 1997).

Because Plaintiff’s burden in proving bad faith at trial is



hi gher than a preponderance of the evidence, Plaintiff’s burden

i n opposing summary judgnment is higher as well. Quaciari v.

Al l state |Insurance Conpany, 1998 W. 136509 (E.D.Pa.)(citing

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 254, 106 S. C.

2505, 91 L.Ed.2d 202 (1986)).
Pennsyl vania’s bad faith statute provi des that
In an action arising under an insurance policy, if the
court finds that the insurer has acted in bad faith
toward the insured, the court may take all of the
foll ow ng actions:
(1) Award interest on the anount of the claim
fromthe date the claimwas nmade by the
insured in an amount equal to the prinme rate
of interest plus 3%

(2) Award punitive damages agai nst the
i nsurer;

(3) Assess court costs and attorney fees
agai nst the insurer.

42 P.S. § 8371.

The Pennsyl vani a Legi slature did not define the term *bad
faith”; in fact, “[t]here is no |egislative history that
specifically concerns this statute, which was enacted as part of

a conprehensive insurance bill.” Hyde Athletic Industries v.

Continental Cas. Co., 969 F. Supp. 289 , 306 (E.D. Pa. 1997).

However, as Chief Judge Cahn has noted in Hyde, section 8371 “was
passed by the Pennsylvania Legislature specifically to rectify
the lack of a common-|law renmedy for bad faith conduct in denying

an insured’s claim” 1d. Follow ng the Pennsyl vania Superi or



Court in Terletsky, Chief Judge Cahn adopted Bl ack’ s Law
Dictionary's definition of bad faith:
I nsurance. “Bad faith” on [the] part of [an] insurer
is any frivolous or unfounded refusal to pay proceeds
of a policy; it is not necessary that such refusal be
fraudul ent. For purposes of an action agai nst an
insurer for failure to pay a claim such conduct
i nports a di shonest purpose and neans a breach of a
known duty (i.e. good faith and fair dealing), through

some notive of self-interest or ill wll; mere
negl i gence or bad judgnent is not bad faith.

The Plaintiff in this case has failed to present evidence
sufficient to permt the Plaintiff’s bad faith allegations to be
submtted to a fact finder, particularly since, as stated above,
the evidence of bad faith under Pennsyl vania | aw nust be cl ear
and convincing, showing that National Union acted in bad faith in
failing to advance to M. Pelullo the defense costs associ at ed
with the Jacksonville Action and in filing the Interpl eader
Action. The evidence brought forth by Plaintiff in the M I bauer
deposition and the Pelull o deposition, together with the
judgnents of the U S. District Court in Georgia in connection
with the Interpl eader Action and the Tal bert deposition, attached
to National Union’s summary judgnent notion, can be summarized as
fol |l ows:

I n Septenber of 1993, W David Tal bert, Il, an attorney
representing M. Pelullo, sent a letter to National Union

notifying National Union of M. Pelullo s nultiple clains under
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the Policy totaling several mllion dollars, including his claim
for the advancenent of defense costs related to the Jacksonville
Action. By letter dated October 19, 1993, National Union’s
attorney, Kenneth M| bauer, acknow edged recei pt of notice of M.
Pelullo s clains, and responded that National Union would be
treating M. Pelullo’ s claimfor defense costs in the
Jacksonville Action as a claimfor which notice was tinely given
under the Policy.

Sonetinme in Cctober or Novenber of 1993, M. Tal bert, M.
Pelull o s attorney, orally proposed that National Union nake a
[ unp- sum paynment of $4 mllion under the Policy to settle all of
M. Pelullo's clains (which included other clains in addition to
those for defense costs related to the Jacksonville Action). By
| etter dated Novenber 30, 1993, through its attorney M.
M | bauer, National Union rejected this proposed settl enent
because there were conpeting clains against the Policy, including
clains by the Trustee of the bankrupt estate of P-I-E, against
various former directors and officers of P-1-E, including M.
Pelullo. M. MIlbauer’s letter acknow edged that National Union
was prepared to advance on behalf of M. M. Pelullo the
reasonabl e and necessary | egal fees and expenses incurred by him
in defense of the Jacksonville Action, subject to the execution
of an InterimFundi ng Agreenent.

During the followi ng nonths, fromthe end of 1993 to the
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begi nni ng of 1994, M. Talbert, M. Pelullo s attorney, continued
to request that National Union advance defense costs related to
the Jacksonville Action. According to M. Pelullo’s deposition,
he had no resources at this tinme and could not retain an attorney
hinmself to protect his interests in the Jacksonville Action. M.
M | bauer, National Union’s attorney, testified at his deposition
that National Union was aware during this tine that M. Pelullo
was claimng that his inability to challenge the validity of the
Government’ s search and seizure of his business records, which
had occurred in 1991 in connection with the investigation in the
Jacksonville Action, would result in irreparable harm

According to M. Pelullo s deposition, the records seized by the
Governnent were ultimately dispersed and used against himin
other crimnal and civil matters.

By |letter dated January 13, 1994, M. Talbert, M. Pelullo’ s
attorney, enphasized to National Union that there was sone
urgency in reaching an agreenent regardi ng the defense costs.

The letter proposed that M. Pelullo enploy three law firnms for
t he purpose of representing himin the Jacksonville Action.
However, National Union did not advance the defense costs
pursuant to M. Pelull o s demands because there were nultiple,
conpeting clains under the Policy, and there were negoti ations
anong the various claimants for a gl obal settlenent of al

claims. According to the deposition testinony of M. M bauer,
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Nat i onal Union’s attorney,

Nat i onal Union was seeking to resolve, to the extent it

could, the clainms globally.... [Wth regard to] the

clains made by M. M. Pelullo, [National Union] had

adhered to its position that it was prepared to advance

t he defense costs, though it was discussing, at that

poi nt, global settlenent of all clainms.... National

Uni on was very m ndful of each of the individual

insureds’ rights under the policy, so that it attenpted

to, the best it could, under a conplicated scenario, to

be sure that each of the individual insureds, including

M. M. Pelullo, had access to the stated asset.

By |letter dated March 9, 1994, M. Pelullo, through his
attorney M. Tal bert, nade yet another demand that National Union
advance defense costs in connection with the Jacksonville Action,
expl aini ng once again that M. Pelullo faced adverse consequences
if he remained unable to defend hinself in the Jacksonville
Action. M. Talbert estimated that the | egal fees in connection
with the recovery of these docunments would be $100, 000.

According to M. M| bauer’s deposition testinony, it continued to
be National Union’s position that National Union stood wlling to
advance the defense costs in the Jacksonville case, and that
paynment of the defense costs was not conditioned on a gl obal
settlenent of the conpeting clains. However, according to M.

M | bauer, given the nmultiple conpeting clains against the Policy,
everybody, including M. Pelullo, was seeking a gl obal settlenent
of the conpeting clains, and National Union did not fund M.

Pelull o' s defense costs at that tine.

During the Spring of 1994, M. Pelullo, National Union and
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the P-1-E Trustee engaged in negotiations to resolve the
conpeting clains under the Policy. Sonetime in the Spring of
1994, M. Pelullo and the P-1-E Trustee reached a “settlenent in

principle. However, this settlenment was never finalized. 1In
August of 1994, National Union filed the Interpl eader Action.
According to M. Pelullo, “National Union has never advanced any
funds for nmy lawers to represent ne to defend agai nst the
Jacksonvill e action.”

Havi ng revi ewed the depositions of M. Pelullo, M.
M | bauer, and M. Tal bert, together with the judgnents of the
U S District Court in Georgia in connection with the
| nt er pl eader Action, and having drawn all inferences in favor of
the Plaintiff, it is clear that Plaintiff has produced
insufficient evidence that National Union acted in bad faith in
failing to advance the defense costs related to the Jacksonville
Action or in filing the Interpleader Action, particularly since
Pennsyl vania | aw requires the evidence of bad faith to be clear
and convincing. During the approximately ten nonths fromthe
time M. Pelullo first gave notice of his clains under the Policy
to the tinme National Union filed the Interpleader Action, there
is no dispute that National Union faced nultiple conpeting clains
under the Policy in excess of the Policy limts. While National
Uni on acknowl edged the validity of M. Pelullo’ s claimfor

defense costs related to the Jacksonville Action from at | east
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Novenber 30, 1993, National Union was reasonably concerned about
mai ntaining the Policy limts until all of the conpeting clains
were resolved. Furthernore, National Union, M. Pelullo and the
ot her conpeting claimnts were actively seeking a gl obal
settlenment of all of the clains within the Policy limts.
Plaintiff has failed to show that National Union’s concern about
the mllions of dollars of conpeting clains above the Policy
l[imts, and its desire to reach a settlenent of those clains in
order to protect the rights of all potential insureds, was
unreasonable. The fact that M. Pelullo needed the defense costs
imediately in order to protect his interests in the Jacksonville
Action, and informed National Union of that fact, does not negate
t he reasonabl eness of National Union’s concerns about the
conpeting clains, and National Union’'s reluctance to fund any
claimuntil all conpeting clains were resol ved.

In addition, Plaintiff has failed to produce sufficient
evidence, |et alone clear and convincing evidence, that National
Union acted in bad faith in filing the Interpl eader Action.
Statutory interpleader “is a renedial device which enables a
person hol ding property or noney to conpel two or nore persons
asserting nutually exclusive rights to the fund to join and
litigate their respective clainms in one action.” NyLife

Distributors, Inc. v. Adherence Group, Inc., 72 F.2d 371, 374

(3rd Cir. 1995). There is no dispute that at the tinme it filed
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the Interpleader Action, National Union faced nmultiple, conpeting
claims on the Policy in excess of the Policy limts, precisely
the dilenma statutory interpleader was designed to resol ve.
Plaintiff has offered insufficient evidence that National Union
filed the Interpleader Action for any reason other than to
resol ve these conpeting clains.

I n opposing National Union’s summary judgnent notion,
Plaintiff bears the burden to “set forth specific facts show ng
that there is a genuine issue for trial.” Fed.RCGv.P. 56(e).
“[T]here is no issue for trial unless there is sufficient
evi dence favoring the non-noving party for a jury to return a

verdict for that party.” Anderson v. Liberty Lobby, Inc., 477

U S 242, 249, 106 S.Ct. 2505, 2511 (1986). Plaintiff has failed
to identify clear and convinci ng evidence which could cause a
reasonabl e fact finder to conclude that National Union acted in
bad faith when it did not advance the defense costs for the
Jacksonville Action and when it filed the Interpl eader Action.
As Cel otex teaches, “the plain |anguage of Rul e 56© mandat es
entry of summary judgnent, after adequate tine for discover and
upon notion, against a party who fails to nake a show ng
sufficient to establish the existence of an elenment essential to
that party’s case, and on which that party will bear the burden
of proof at trial.” Celotex, 477 U S. at 322. \Were the non-

noving party fails to make such a showing with respect to an
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essential elenent of its case, “there can be ‘no genuine issue as
to any material fact,’” since a conplete failure of proof
concerning an essential elenment of a non-noving party’s case
necessarily renders all other facts immterial.” 1d. at 323.
Because Plaintiff has failed to produce clear and convinci ng
evi dence of National Union’s bad faith in failing to advance
defense costs in connection with the Jacksonville Action and in
filing the Interpl eader Action, summary judgnent wll be granted
in favor of Defendant National Union and against the Plaintiff.

An appropr | At @HEr disk TEDI SOASES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D El SENBERG, Chapter 7 |
Trustee for the Estate of |
Leonard A Pelullo |

| CIVIL ACTI ON

V. | NO. 97-5591

NATI ONAL UNION FIRE INS. CO. |

OF PI TTSBURGH |
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ORDER

AND NOW this 8th day of July, 1998; for the reasons set
forth in this Court’s acconpanyi ng nenorandum dated July 8, 1998;
| T IS ORDERED: Sunmary Judgnent is entered in favor of

Def endant National Union Fire Insurance Conpany of Pittsburgh,

Pennsyl vani a and against Plaintiff David Ei senberg, Chapter 7

Trustee for the Estate of Leonard A. Pelull o.

RAYMOND J. BRODERI CK, J.
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