IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
OLI VER MACKLI N : ClVIL ACTI ON
V.

SUPERI NTENDENT COF :
SCl - HUNTI NGTON, et _al . : NO. 97-2865

MEMORANDUM AND ORDER

BECHTLE, J. JUNE 30, 1998
Presently before the court in this 28 U S.C. § 2254
action are Aiver Macklin's ("Petitioner") wit of habeas corpus,
the Report and Recommendation of United States Magi strate Judge
Charles B. Smth ("Report and Reconmendation"), Petitioner's
(bj ections to the Report and Recommendati on and the governnent's
responses thereto. For the reasons set forth below, the court
wll deny the Petition for Wit of Habeas Corpus and will|l deny

the notion for a certificate of appealability.

BACKGROUND

After a jury trial in the Pennsylvania Court of Conmon
Pl eas, Petitioner was convicted of second-degree nurder in the
deat h of Frank Jose Brown and crimnal conspiracy. A detailed
background of the case is set forth in the Report and
Reconmendati on. The parties do not dispute that Petitioner has
exhausted his state renedies as to the clains in this habeas

petition. See Commobnwealth v. Macklin, 652 A 2d 1322 (Pa.




1994) (denying Petition for Allowance of Appeal on clai m of

i neffectiveness of counsel). After exhausting his state
remedies, Petitioner filed a Petition for a Wit of Habeas Corpus
(the "Petition") pursuant to 28 U S.C. §8 2254 on the basis of

i neffective assistance of counsel at the crimnal trial.
Specifically, Petitioner argues that his counsel failed to object
to certain testinony by two police officers introduced at the
trial in which the officers expressed their opinions regarding

the credibility of eyew tnesses.

1. Dl SCUSSI ON

A St andard
28 U.S.C. § 2254 sets forth the standard this court
shall apply in a state habeas corpus action:

(d) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the judgnent
of a State court shall not be granted with respect to
any claimthat was adjudicated on the nerits in State
court proceedi ngs unl ess the adjudication of the
claim-

(1) resulted in a decision that was contrary to,

or involved an unreasonabl e application of,

clearly established Federal |aw, as determ ned by

the Suprenme Court of the United States; or

(2) resulted in a decision that was based on an

unreasonabl e determ nation of the facts in |ight

of the evidence presented in the State court

pr oceedi ng.
(e)(1) In a proceeding instituted by an application for
a wit of habeas corpus by a person in custody pursuant
to the judgnment of a State court, a deternmination of a
factual issue made by a State court shall be presuned
to be correct. The applicant shall have the burden of



rebutting the presunption of correctness by clear and
convi nci ng evi dence.

28 U.S.C. § 2254. Pursuant to 28 U S.C. §8 636(b)(1)(B), the case
was referred to Magistrate Judge Smith, who submitted to this
court his Report and Reconmendation. The standard of review
applied by a district court upon review of a Magi strate Judge's
Report and Recommendation is set forth in the United States Code
as foll ows:
[a] judge of the court shall nake a de novo
determ nation of those portions of the report or
speci fied proposed findings or recomrendati ons to which
objection is nmade. A judge of the court may accept,
reject, or nodify, in whole or in part, the findings or
recommendati ons nmade by the magistrate.
28 U S.C 8 636(b)(1). This court wll now review the Report and

Recomendati on de novo.

B. Petitioner's bjections

Petitioner presents seven objections to the findings
and conclusions in the Report and Recommendation. The court wl|
address the objections in three parts. First, the court wll
review Petitioner's objection to the Report and Reconmendation's
factual recitation of the date the Petition was filed. Second,
the court will reviewthe Petitioner's objections to the |egal
standard applied in the Report and Recommendati on and the
subsequent findings that (1) no prejudice resulted regarding
testimony of OFficer Poindexter and (2) trial counsel acted with

a reasonable trial strategy in regards to failing to object to



Detective R chardson's testinmony. Third, the court wll review
the Petitioner's objection to the Report and Recommendation's
finding of no certification of appealability. The court wll
address each of those objections as foll ows.
1. (bj ection to Date Petition Filed

Petitioner argues that the Report and Recommendati on
incorrectly states the filing date of the petition as May 6,
1997. Petitioner is correct, the docket lists the date of filing
as April 23, 1997. The Petition was therefore filed tinely. See

Burns v. Morton, 134 F.3d 109, 111 (3d Cr. 1998) (hol ding "that

habeas petitions filed on or before April 23, 1997, may not be
dism ssed for failure to conply with 8 2244(d)(1)'s time limt").

2. (bjection to Standard Applied and Subsequent
Fi ndi ngs

Petitioner raises an objection to the standard applied
in the Report and Recommendati on and the subsequent findings nade
under that standard. Petitioner objects to the fact that the
Report and Reconmendation set forth the standard that a federal
habeas court nust defer to the state court findings unless there
is "clear and convincing evidence of grave error." Report and
Recommendation at 5 & 8. Al so, Petitioner raises an objection to
the fact that the Report and Recommendati on applied a presunption
of correctness as articulated in 28 U . S.C. § 2254(e)(1).
Petitioner also argues that the Report and Recomrmendati on appli ed

the wong standard for questions of |aw under the Antiterrorism
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and Effective Death Penalty Act of 1996 ("AEDPA"), Pub. L.
104- 132, 110 Stat. 1214, and argues that the Third G rcuit has
not resolved the issue of the extent of deference a federal
habeas court nust grant determ nations of |egal or factual
determ nations by a state court. Crucial to this issue is the
extent to which the AEDPA has altered the deference granted to
state court determnations of |law, fact and m xed questions of
| aw and fact.

The Report and Recommendati on expl ains the standard
which it applied to the Petitioner's claimof ineffective
assi stance of counsel. 1d. at 4-5. First, the Report and
Recomendati on sets forth the two-prong test as articulated in

Strickland v. Washington, 466 U. S. 668 (1984). The Report and

Recommendation then finds that the issue of counsel's
effectiveness is a m xed question of fact and aw. Petitioner
does not chal |l enge those findings. The Report and Recommendati on
then states that under the AEDPA' s version of 42 U S.C. "8
2254(e) (1), a federal habeas court shall presune determ nations
of the state court are correct, and only by presenting clear and
convi nci ng evidence can petitioner rebut those presunptions.”
Report and Recommendation at 5. The Report and Recommendati on
goes on to articulate the followi ng standard: "[Qnly when the
federal habeas court is convinced that the state court's

determi nation of a m xed question of law and fact constitutes a



grave error can the state court's determ nation be found
unreasonabl e and only then can the federal habeas court upset a
judgnent of the state court."” Report and Recomendation at 5

(quoting Berryman v. Mrton, 100 F.3d 1089, 1103 (3d Cir. 1996)).

Petitioner is correct in that the Third Grcuit did not
explicitly adopt the standard as quoted from Berryman in the
Report and Reconmendati on. The Third GCrcuit in Berryman
addressed, w thout resolution, the issue of whether the AEDPA
requi res federal habeas courts to grant an increased |evel of

deference to state court determ nations. Berryman v. Mirton, 100

F.3d at 1103-04. |In that case, the Third Crcuit engaged in both
a post- AEDPA analysis as interpreted by the Seventh Crcuit and a
traditional, pre-AEDPA analysis as well. 1d. Upon independent
review, the court agrees with the Report and Recommendati on t hat,
while the Third Grcuit has not yet articul ated the post-AEDPA
standard of review, the Third Grcuit would |ikely choose the

hei ght ened standard of deference as articul ated by the Seventh
Circuit and addressed by the Third Crcuit in Berrynan.

However, the court recognizes that there remains
uncertainty regarding the degree to which the AEDPA has altered a
federal habeas court's deference to a state court's determ nation
of issues of fact, law or m xed questions. |n Berryman, the
Third Crcuit applied both the traditional analysis and what it

call ed "the nost conceivably deferential standard® [1d. at 1105.



The Magi strate Judge applied only the highly deferenti al
standard. Like the Third Grcuit in Berryman, the court wl|
al so review Petitioner's clains under the traditional pre-AEDPA
analysis to determ ne whether the result would differ

The issues Petitioner raises in this action involve the
failure of counsel to object to certain testinony at trial. This
court nust first determ ne the degree of deference which the
court should grant a state court's determ nation of three issues:
(1) whether counsel's failure to object to the testinony of
O ficer Poindexter prejudiced Petitioner; (2) whether counsel's
failure to object to the testinony of Detective R chardson was
part of a trial strategy, and (3) whether the strategy regarding
Detective R chardson was reasonable. The court will then
eval uate these issues in |ight of the applicable standard.

Under the Sixth Armendnent to the Constitution, a
crimnal defendant has a right to effective assistance of

counsel . Strickland v. Washington, 466 U S. 668, 688 (1984).

In Strickland, the Court enunciated a two-prong test that the

petitioner nust satisfy to prevail on a claimof ineffective

assi stance of counsel. First, under the "performance prong" the
petitioner nust show that counsel's performance was deficient in
that it fell below an objective standard of reasonabl eness. Id.
at 688. Second, under the "prejudice prong" the petitioner nust

show t hat he was prejudiced by the deficiency to such an extent



that the result of the proceeding is unreliable. [d. It is not
enough to show that the error "had sonme conceivable affect on the
outcone of the proceeding.”" Rather, a successful petitioner nust

show that but for counsel's errors, the result woul d have been

favorably different. 1d. at 693. Failure to nmake the required
show ng under either prong of this test will defeat the claim
Id. at 700.

a. Testinony of O ficer Poi ndexter

Petitioner argues that, at trial, his attorney was
ineffective for failing to object to testinony by Oficer
Poi ndexter. Because the state court resolution of this matter
rested on a legal determ nation of the adm ssibility of the
evidence, this issue will be reviewed de novo. (Super. C. Mem
at 18.) Counsel's failure to object violates neither prong of

the Strickland test. The record shows that on cross-exan nati on

of Oficer Poindexter, Petitioner's counsel asked about an
identification of the alleged gunnen involved in the crinme for
whi ch Petitioner was convicted. [d. at 15-16. Although the
prosecutor successfully objected to the |ine of questioning,
Counsel 's questions raised an inference that the identification
evi dence denonstrated that someone other than Petitioner was
responsi ble for the shooting. 1d. On redirect, Oficer

Poi ndexter testified as to the veracity of the identification.

Id. at 17. Petitioner's counsel opened the door to the



prosecutor's questions regarding the identification. Therefore,
testinmony on re-direct regarding the identification was proper.

See Commonweal th v. Carpenter, 617 A 2d 1263, 1266 (Pa.

1992) (hol di ng because evi dence was adm ssible on redirect to

"di spel any unfair inferences" raised by defense counsel on
cross-exam nation, there was "no nerit in objecting . . . and
counsel cannot be found to be ineffective for not pursuing such a
tactic"). Because the evidence was adnmi ssible in order to refute
the inference and any objection would have been futile,

Petitioner's claimfails the prejudice prong of the Strickl and

t est.
Furthernore, "on the facts of the particul ar case,
viewed as of the tinme of counsel's conduct” the court finds that

the failure to object was reasonable. Strickland, 466 U S. at

690. The state review ng court concluded that the testinony was
adm ssible. (Super. &@. Mem at 17-18.) The court finds that it
woul d not have been unreasonable for counsel to have cone to the
sane conclusion regarding the testinony's admssibility and to
have refrained from objecting because any objection woul d have
been futile. The testinony which Petitioner believes his counsel
shoul d have objected to was not so clearly inadm ssabl e that her
failure to object was unreasonabl e under prevailing professional
norms. Thus, Petitioner's claimof ineffective assistance of

counsel also fails the performance prong of the Strickland test.
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b. Detective Ri chardson's Testinony
The next issue is whether counsel's failure to object
to the testinony of Detective R chardson was part of a trial
strategy. The Third G rcuit observed in Berrynman that under the
pre- AEDPA anal ysis, there is a presunption of correctness of a
factual finding that counsel engaged in a trial strategy as
opposed to a finding on the reasonabl eness of the strategy:

Appl ying these principles to a Strickl and

i neffectiveness analysis, it is apparent that a state
court's finding that counsel had a trial strategy is a
finding of fact to which the habeas court nust afford
the presunption of correctness if that factual finding
is supported by the record. However, the question of
whet her counsel's strategy was reasonabl e goes directly
to the performance prong of the Strickland test, thus
requiring the application of legal principles, and de
Nnovo revi ew.

Berryman, 100 F.3d at 1095. The state review ng court found that
Petitioner's counsel w thheld objection to Detective Richardson's
testinmony as part of a deliberate strategy and that finding is
entitled to a presunption of correctness. The record includes
statenments counsel nade at sidebar, discussing the rationale for
her strategy. (Super. C. Mem at 17-18.) The court finds that
counsel's failure to object to the testinony was part of a
strategy rather than an inadvertent om ssion and the court nust
now determ ne whether trial counsel's strategy in w thhol ding
objection to Detective Richardson's testinony was reasonabl e.

As noted above, the Strickland test requires that the

court review any | egal determ nation of reasonabl eness de novo.
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Berryman, 100 F.3d at 1095. However, the standard of review for
reasonabl eness of counsel is not without its own | evel of

def erence, although that deference is to counsel rather than to a
state court. As the Suprene Court stated:

Judi cial scrutiny of counsel's performance nmust be
highly deferential. . . . Because of the difficulties
i nherent in making the evaluation, a court nust indul ge
a strong presunption that counsel's conduct falls
within the wi de range of reasonabl e professional

assi stance; that is, the defendant nust overcone the
presunption that, under the circunstances, the
chal | enged action "m ght be considered sound trial
strategy."”

Strickland, 466 U.S. at 689 (citations omtted). Furthernore,

the Strickland court noted that strategic decisions of counsel

are virtually unchal l engeable. 1d. at 690.

The reviewing state court found the following facts to
have existed at trial. At trial, wtness Janes "Manny" G ant
("Gant") testified regarding his identification of Petitioner as
one of two individuals responsible for the nmurder of Frank Jose
Brown. (Super. CG. Mem at 9.) During direct and cross
exam nation of Grant, it was denonstrated that G ant had nmade
numer ous previous contradictory statenents and recantations,
including an earlier inconsistent identification which did not
match that of Petitioner or his co-defendant. 1d. at 11
Det ective Ri chardson, the investigating officer, testified that
he believed Gant's later identification which matched that of

Petitioner. Id. at 11-12.
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Petitioner clains that his counsel should have objected
and prevented Detective R chardson from making the foll ow ng
three separate statenents while on the stand: (1) he believed
Grant had lied as to his first description of the perpetrators
because he "had a pretty good idea" that Petitioner and his co-
def endant were responsible; (2) he believed Gant's |ater
statenents and testinony that Petitioner and his co-defendant
were responsible and that Gant's earlier testinony was
i nconsistent due to his fear of Petitioner and his co-defendant;
and (3) others present at the scene of the crine were not
suspects because he knew that Petitioner and his co-defendant
wer e responsi bl e.

As noted above, the state reviewi ng court found that
Petitioner's counsel engaged in a strategy. That strategy was
designed to discredit Detective Ri chardson by pointing to his
belief in Gant despite Gant's inconsistent identifications.
Wil e that strategy may have had the potential downside of
bol stering Gant's testinony, this court need not determ ne
whet her trial counsel enployed the best possible strategy.

I nstead, this court nust eval uate whether the strategy was
reasonable "on the facts of the particular case, viewed as of the

time of counsel's conduct." Strickland, 466 U S. at 690. The

court finds that the strategy of attenpting to discredit an

i nvestigating officer by denonstrating his belief in a wtness of

13



guestionable credibility is a reasonable one and the enpl oy of
that strategy did not deny Petitioner of constitutionally
effective assistance of counsel.

Additionally, the court notes that the presiding judge
specifically directed the jury to disregard Ri chardson's
testinony regarding his belief in Gant. (N T. 4/25/86 at 27;
Petitioner's Reply Ex. B(6)). Thus, the jury did not consider
the testinony.

3. (bj ection to Finding of no Certification of
Appeal ability

Petitioner argues that a Certificate of Appealability
shoul d i ssue because, "[a]t the very |east, reasonable jurists
could differ whether the Magistrate Judge's report correctly
applies 28 U.S.C. § 2254(d) and (e), and whether petitioner
Mackl i n enjoyed the effective assistance of counsel at trial."
(Pet'r.'s (bjections at 6.) The court has applied the nost
favorabl e | egal analysis possible to the habeas Petition and it

has determned that the Petition should not be granted. The

court will not issue a certificate of appealability.
L1l CONCLUSI ON

For the foregoing reasons, the court will deny the
Petition for Wit of Habeas Corpus and will deny the notion for a

certificate of appealability.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OLlI VER MACKLI N : CIVIL ACTI ON
V.

SUPERI NTENDENT COF :
SCI - HUNTI NGTON, et al . : NO 97-2865

ORDER
AND NOW TO WT, this 30th day of June, 1998, upon
consideration of the Report and Recommendati on of United States
Magi strate Judge Charles B. Smth, the petitioner Aiver Macklin's
("Petitioner") bjections to the Report and Recommendati on and the
governnent's response thereto, |IT IS ORDERED t hat:
1. The Report and Recommendation of United States
Magi strate Judge Charles B. Smth is APPROVED as
nmodi fied in the acconpanyi ng Menorandum
2. The Petition for Wit of Habeas Corpus is DEN ED
3. Petitioner's notion for a certificate of

appeal ability is DEN ED

LOU S C. BECHTLE, J.



