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ARCO CHEM CAL COVPANY,
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MEMORANDUM

EDUARDO C. ROBRENO, J. JUNE , 1998

Presently before the Court is a notion by defendant
ARCO Chem cal Conpany ("ARCO') for judgnent as a matter of |aw,
or in the alternative for a newtrial, or in the alternative, for
remttitur. For the reasons contained herein, the Court denies

ARCO s noti on.

BACKGROUND
The plaintiff, WIliamP. Becker ("Becker") sued his
former enployer, ARCO, for age discrimnation in connection with
hi s discharge fromenploynent. Specifically, Becker alleged in a
t hree-count conplaint that the conduct of ARCO enpl oyees vi ol at ed
the Age Discrimnation in Enploynent Act ("ADEA") and the
Pennsyl vani a Human Rel ati ons Act ("PHRA"), and constituted

intentional infliction of enotional distress. The Court granted



summary judgnent in favor of ARCO on the claimfor intentional
infliction of enotional distress. The remaining clains under the
ADEA and the PHRA proceeded to trial.

At the conclusion of an eleven-day jury trial at which
twenty-one witnesses testified, the jury returned a verdict in
favor of plaintiff. Becker was awarded $186,095 i n back pay
damages, $380,000 in front pay damages, and $170, 000 in
conpensatory damages. The jury declined to award punitive
damages or |iquidated damages. |In accordance with the verdict,
the Court entered judgnent in favor of plaintiff in the anmunt of

$736, 095.

1. LEGAL STANDARD

A Judgnent as a Matter of Law

In ruling on a notion for judgnent as a matter of |aw
under Federal Rule of Civil Procedure 50(b), the evidence in the
case nust be viewed in the light nost favorable to the successful
party, and every reasonable inference therefromnust be drawn in

that party's favor. See Fineman v. Arnstrong Wirld Indus., Inc.,

980 F.2d 171, 190 (3d Cr. 1992); Fireman's Fund Ins. Co. v.

Videfreeze Corp., 540 F.2d 1171, 1178 (3d Gr. 1976) ("The trial

judge, in his review of the evidence, . . . nust expose the
evi dence to the strongest |light favorable to the party agai nst

whom the notion is nmade and give himthe advantage of every fair



and reasonable inference"). It is inpermssible to question the
credibility of witnesses, or to weigh conflicting evidence as

woul d a fact-finder. See Parkway Garage, Inc. v. City of

Phi | adel phia, 5 F.3d 685, 691 (3d Gr. 1993). Applying these

precepts, a jury verdict can be displaced by judgnent as a matter
of lawonly if "the record is 'critically deficient of that
m ni mum quant um of evidence fromwhich the jury m ght reasonably

afford relief.'" Dawson v. Chrysler Corp., 630 F.2d 950, 959 (3d

Cr. 1980) (quoting Denneny v. Siegel, 407 F.2d 433, 439 (3d Cr

1969)) .

B. G anting a New Trial

The Court's discretionis also limted in determning
whet her to order a new trial pursuant to Federal Rule of Cvil
Procedure 59. Ganting a newtrial "effects a denigration of the
jury systemand to the extent that newtrials are granted the
judge takes over, if he does not usurp, the prinme function of the

jury as the trier of the facts." Lind v. Schenley Indus., Inc.,

278 F.2d 79, 90 (3d Cr. 1960) (en banc). A newtrial on the
basis that the verdict is against the weight of the evidence can
be granted "only where a m scarriage of justice would result if

the verdict were to stand.”" Klein v. Hollings, 992 F.2d 1285,

1290 (3d Cir.1993). Wiere the proffered basis is trial error,
“[t]he court's inquiry . . . is twofold. It nust first determne

whet her an error was made in the course of the trial, and then



nmust determ ne whether that error was so prejudicial that refusal
to grant a new trial would be inconsistent with substanti al

justice." Farra v. Stanley-Bostitch, Inc., 838 F. Supp. 1021,

1026 (E.D. Pa. 1993) (internal quotations omtted), aff'd wthout

op., 31 F.3d 1171 (3d Cr. 1994); see Fed. R Cv.P. 61.

C. Rem ttitur

Wth regard to remttitur, such relief is appropriate
if the Court "finds that a decision of the jury is clearly

unsupported and/ or excessive." Spence v. Board of Educ. of

Christina Sch. Dist., 806 F.2d 1198, 1201 (3d Cr. 1986); see 11

Charles AL Wight & Arthur R MIler, Federal Practice and

Procedure: CGvil 8 2815 (1973). If remttitur is granted, the

party against whomit is entered can accept it or can proceed to

a newtrial on the issue of damages.

[11. DI SCUSSI ON
A Judgnent as a Matter of Law
1. Liability for age discrinnation

ARCO argues that it is entitled to judgenent as a
matter of | aw because there is not a legally sufficient basis for
the jury's conclusion that ARCO intentionally discrimnated
agai nst Becker because of his age. ARCO s clai mnust be anal yzed
with reference to the evidentiary franework applicable to age

di scrimnation clainms brought under the ADEA and the PHRA. See,



e.q., Brewer v. Quaker State Gl Refining Corp., 72 F.3d 326, 330

(3d Gr. 1995); Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cr.

1994). See also Kelly v. Drexel University, 94 F.3d 102, 105 (3d

Cir. 1996) (applying sane standards to PHRA clains and ADEA

clainms). In MDonald-Douglas Corp. v. Geen, 411 U S. 792

(1973), the Suprene Court set out a three-step analysis to be
applied in pretext cases.!?

First, the plaintiff nust establish a prima facie case
by showing: (1) that he is over forty; (2) that he was qualified
for the position in question; (3) that he suffered an adverse
enpl oynent action; and (4) that he was replaced by a sufficiently
younger person to permit an inference of age discrimnation.

Sinpson v. Kay Jewelers, 1998 W. 196062 at n.5 (3d Cr. April 24,

1998); Brewer, 72 F.3d at 330 (3d Gr. 1995). "Establishnent of
the prima facie case in effect creates a presunption that the
enpl oyer unlawfully discrimnated agai nst the enpl oyee.” St.

Mary's Honor Center v. Hicks, 509 U S. 502, 506-07 (1993)(quoting

1 This a pretext, as opposed to a m xed notive case. |n a
"m xed-noti ves" case, the enpl oyee nust produce direct evidence
of discrimnation, i.e., nore direct evidence than is required

for a pretext case. Starceski v. Westinghouse Electric Corp., 54
F.3d 1089, 1096 n.4 (3d Cr. 1995). |If the enpl oyee does produce
direct evidence of discrimnatory aninus, the enployer nust then
produce evidence sufficient to show that it would have nade the
same decision if illegal bias had played no role in the

enpl oyment decision. Id. (citing Price WAterhouse v. Hopkins, 490
U S. 222, 244-45 (1989). In this case, the plaintiff has not
presented direct evidence of discrimnation, and therefore, the
pretext case anal ysis applies.




Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 254

(1981)). "To establish a presunption is to say that a finding of

the predicate facts (here, the prima facie case) produces 'a
requi red conclusion in the absence of explanation' (here, the
finding of unlawful discrimnation)." I|d.

Second, if the plaintiff offers sufficient proof to
establish prima facie case, the enployer then has the "burden of
produci ng an explanation to rebut the prima facie case--i.e., the
burden of 'producing evidence' that the adverse enpl oynent action

was taken for a 'legitimate nondi scrimnatory reason.'" 1d. See

al so Si npson, 1998 W. 196062 at n.5; Keller v. Oix Credit

Alliance, Inc., 130 F.3d 1101, 1108 (3d G r. 1997). It is

i nportant to note, however, although the presunption of the prinm
facie case shift the burden of production to the defendant "'the
ultimate burden of persuading the trier of fact that the
defendant intentionally discrimnated against the plaintiff

remains at all times with the plaintiff'" St. Mary's, 509 U S. at

507.
Third, if the defendant satisfies its burden of
production, the presunption raised by the prinma facie case is

rebutted and "drops fromthe case,"? and the plaintiff is

2 \Wen the presunption of discrimnation drops fromthe
case, that does not nean that the underlying facts of the prim
facie case lose their probative value. Sheridan v. E. I. DuPont
de Nenpburs and Co., 100 F.3d 1061 (3d Cr. 1996). As stated by
the Supreme Court, "'[i]n saying that the presunption [of

6



af forded an opportunity to denonstrate that the proffered reason
was not the true reason for the enploynent decision. 1d. at 507-
08. Plaintiff may satisfy this burden by submtting evidence
fromwhich a factfinder could reasonably either: (1) disbelieve
the enployer's articulated legitimte reasons; or (2) believe
that an invidious discrimnatory reason was nore |ikely than not
a notivating or determ native cause of the enployer's action.

Fuentes, 32 F.3d at 763. See also Sheridan v. E.I. DuPont de

Nenmours and Co., 100 F.3d 1061, 1067 (3d G r.1996) (en banc);

Mller v. Ggna Corp., 47 F.3d 586, 598-99 (3d Gr. 1995).

Utimately, "[t]he fact-finder's disbelief of the reasons put
forward by the defendant (particularly if disbelief is
acconpani ed by a suspicion of nendacity) may, together with the
el enments of the prinma facie case, suffice to show intentiona

discrimnation." St. Mary's, 509 U S. at 511

ARCO first attacks the plaintiff's prinma facie case by
argui ng that Becker failed to show that his replacenent, who was
ei ght years younger, was sufficiently younger to permt an
i nference of age discrimnation. In support of its argunent,

ARCO cites Richter v. Hook-SupeRX, Inc., a case in which the

di scrimnation] drops fromthe case, we do not inply that the
trier of fact no | onger may consi der evi dence previously
introduced by plaintiff to establish a prina facie case.

[ T his evidence and inferences properly drawn therefrom may be
considered by the trier of fact on the issue of whether the
defendant's explanation is pretextual.'" [d. (quoting Burdine,
450 U. S. at 255 n. 10).



Seventh Crcuit held that a seven-year age difference was not

sufficient to support an inference of age discrimnation. 1998 W
199769 (7th Cr. April 27, 1998). In R chter, the Seventh
Circuit specifically noted that rel evant precedent did not
establish per se rules which would serve to exclude "cases where
the gap is smaller [than one's found to be insufficient] but

evi dence nonet hel ess reveal s the enpl oyer's decision to be
notivated by age." 1d. at *4 (citation omtted). Thus, finding
itself guided rather than bound by precedent, the Richter court

| ooked to the facts and circunstances of the case, and determ ned
that the seven-year age gap was not sufficient to support an

i nference of discrimnation because there was no ot her evidence
on the record establishing that the defendant considered the
plaintiff's age to be significant. |d.

Contrary, to ARCO s contentions, R chter clearly does
not establish a per se seven-year age difference rule. Instead,
it directs courts to examne the age difference in light of the
facts and circunstances of the case. The casel aw generally
supports this approach. The Third Grcuit has declined to set up
bright-line rules by stating that "[t]here is no magical formula
to neasure a particular age gap and determne if it is
sufficiently wide to give rise to an inference of

discrimnation." Barber v. CSX Distribution Servs., 68 F.3d 694,

699 (3d Gir. 1995). "Different courts have held, for instance,



that a five year difference can be sufficient but that a one year

difference cannot." Senpier v. Johnson & Higgins, 45 F. 3d 724 (3d

Cr. 1995)(citations omtted)(four-year age difference between
plaintiff and replacenent found sufficient when substanti al
portion of duties were transferred to enpl oyee who was ten years

younger than plaintiff). See also Barber, 68 F.3d at 699

(eight-year difference sufficient); Healy v. New York Life Ins.

Co., 860 F.2d 1209 (3d Cr. 1988)(nine-year difference

sufficient); Corbin v. Southland Int'l Trucks, 25 F.3d 1545, 1550

(11th Cr. 1994) (finding evidence of pretext when a 53 year-old
was treated nore favorably than a 58 year-old enpl oyee). The
Ninth Crcuit has even held that "replacenent by even an ol der
enpl oyee will not necessarily foreclose ... proof if other direct
or circunstantial evidence supports an inference of

discrimnation." Douglas v. Anderson, 656 F.2d 528, 533 (9th

Cr. 1981). In other words, the relevant issue is whether the
evi dence provides a basis for a reasonable factfinder to concl ude
that a discrimnatory aninmus was at play in the enployer's

deci si on. O Connor Vv. Consolidated Coin Caterers Corp., 116

S.C. 1307, 1310 (1996). In light of Third Circuit precedent
and because, unlike the plaintiff in R chter, Becker presented
ot her evidence that ARCO s decision was notivated by age, the
Court concludes that under the circunstances of this case the

plaintiff succeeded in establishing that he was replaced with a



sufficiently younger person to support an inference of
di scrimnation. Therefore, Becker established a prim facie
case.

Once Becker satisfied the elenents of the prima facie
case, ARCO then had the burden of producing evidence that Becker
was termnated for a legitimte nondiscrimnatory reason. ARCO
presented evidence that Becker failed to deal constructively with
custoner conpl aints and managenent criticismabout his | aboratory
and its work, and cited these failures as legitimte, non-
discrimnatory reasons for discharging Becker. This satisfied
ARCO s burden of production causing the presunption of
discrimnation raised by the prima facie case to drop off. Once
the presunption of discrimnation dropped off, Becker was left to
denonstrate that the proffered reason was not the true reason for

t he enpl oynent decision. St. Mary's, 509 U. S. at 507-08. ARCO

contends that Becker failed to do so because: (1) Becker
presented no direct evidence that ARCO was notivated by his age
when it discharged Becker; (2) Becker failed to underm ne ARCO
Chemcal's legitimte non-discrimnatory reasons for discharging
him and (3) Becker presented insufficient circunstanti al
evidence to establish that age was a determ native factor in ARCO
Chenical's decision to discharge Becker. The Court disagrees.

As to ARCO s first argunment, Becker is not under an

obligation to present direct evidence that ARCO was notivated by

10



Becker's age when it discharged him The Third Crcuit clearly
stated, in Fuentes, 32 F.3d at 764, that a plaintiff can neet his
or her burden of proof through the use of either "direct or

circunstanti al evi dence. See al so Lockhart v. Westinghouse

Credit Corp., 879 F.2d 43 (3d G r. 1989)(hol ding that direct

evidence of discrimnation is not necessary).

As to ARCO s second and third argunents, the Court
concl udes that there was sufficient evidence to support either
the jury's disbelief of ARCO Chemical's legitimate
nondi scrim natory reasons for discharging Becker or the jury's
belief that an invidious discrimnatory reason was nore |ikely
than not a notivating or determnative factor in ARCO s deci sion
to termnate Becker. In response to ARCOs claimthat he failed
to deal constructively with custonmer conpl aints and nmanagenent
criticismabout his |laboratory and its work as a legitinmate, non-
di scrimnatory reason for dischargi ng Becker, plaintiff
i ntroduced specific evidence casting doubt on the reason
proffered by defendant for his discharge, such as evidence that:
(1) while sonme of his performance reviews contained criticisns of
plaintiff's interpersonal skills, others contained praise of his
interpersonal skills; (2) sone of plaintiff's supervisors, other
eval uators and custoners considered the plaintiff to have good
i nt erpersonal and customer relations skills; and (3) that

custoner conplaints cited by defendant were unfounded and

11



possi bly fabricat ed.

More generally, plaintiff also introduced evi dence
showi ng that: (1) that during the 23 years of his enpl oynent
wth ARCO the plaintiff received at |east an acceptable rating
on all his performance reviews from 1970 t hrough 1992 and the
only rating the plaintiff received bel ow acceptable was in the
performance review filed in the year plaintiff was di scharged;
(2) that the plaintiff received regul ar perfornmance bonuses
i ncluding one in the year he was di scharged; (3) that ARCO did
not consi der custoner service to be the nost inportant
qualification for his position as asserted by the defendant, but
that instead, technical ability was the nost inportant
qualification. Furthernore, Becker presented certain statenents
made by ARCO enpl oyees as circunstanti al evi dence of
discrimnation. These statenents included a comment all egedly
made by Becker's second-tier supervisor that a vice president of

ARCO "want ed younger people in managenent," and statenents
all egedly nmade by the plaintiff's imedi ate supervi sor that he
was taking plaintiff "off the fast track," "knocking [ Becker]
down a notch" because "ol der guys are getting all the nerit
noney. "

In summary, the Court concludes that the evidence, when

viewed in the Iight nost favorable to plaintiff, supports the

jury's finding that ARCO intentionally discrimnated agai nst

12



Becker based on his age. Thus, the record is not "critically
deficient of that m ni mum quantum of evidence fromwhich the jury
m ght reasonably afford relief,” Dawson, 630 F.2d at 959, and
the Court may not disturb the jury's verdict on liability.

2. Damages

The jury found that ARCO di scrim nated agai nst Becker
and awar ded Becker $736,095 in damages. This was conprised of
$186, 095 i n back pay damages, $380,000 in front pay damages, and
$170, 000 i n conpensatory danages.

ARCO al | eges that Becker is not entitled to recover
$380,000 in front pay because he ceased mitigating his danages
six nonths before trial, and because his earlier efforts to seek
new enpl oynent were sporadic at best. It is true that a

plaintiff has a duty to mtigate his danmages. Ford Mt or Conpany

v. EEQC, 458 U. S. 219, 232 (1982); Maxfield v. Sinclair

International, 766 F.2d 788, 796 (3d Cr. 1985). However, it is

t he def endant who bears the burden of proving by a preponderance
of the evidence that the plaintiff failed to mtigate his

damages. Starceski v. Westinghouse Electric Corp., 54 F.3d 1089,

1101 (3d Cr. 1995); Anastasio v. Schering Corp., 838 F.2d 701,

707-708 (3d Cir. 1988); Herkalo v. National Liberty Corp., 1997

W. 408325 (E.D. Pa. 1997)(citing Booker v. Taylor MIk Co., Inc.,

64 F.3d 860 (3d Cir. 1995)). The defendant can satisfy its

burden by establishing that "substantially equival ent positions

13



were available to [the plaintiff] and he failed to use reasonabl e
diligence in attenpting to secure such a position." Anastasio,
838 F.2d at 707-08.
At trial, Becker presented evidence of his efforts to
secure enploynent after his discharge. Becker testified that,
i mredi ately after being discharged, he attenpted to obtain
consulting work. \Wen that proved unsuccessful, he proceeded to
check newspaper advertisenents, submt resunes, and visit
personnel agencies. 1In addition, the plaintiff submtted into
evi dence a substantial nunber of letters which were transmtted
by himto various conpanies, and the rejection letters he
received in response. ARCO responded with a chart summari zi ng
the nunber of letters sent each nonth by the defendant to
prospective enployers in an attenpt to chall enge the
reasonabl eness of plaintiff's efforts.
ARCO contends that, as to the availability of
substantially equival ent positions, it satisfied it burden of
proof because:
Plaintiff's own mtigation docunents anply denonstrate that
there were many jobs available - - jobs that were,
objectively, appropriate for plaintiff's professional
experience, education |level and salary range, and
subj ectively, targeted by plaintiff hinself as worth
pur sui ng.

(Def.'"s Mem at 27 n.17.) As to the reasonabl eness of Becker's

mtigation attenpts, ARCO clainmed that the chart sunmari zi ng

Becker's mtigation efforts denonstrated that Becker only applied

14



for jobs sporadically.

This conflicting evidence was presented to the jury,
whi ch apparently sided with Becker.® The Court concludes that
there was sufficient evidence on the record upon which a
reasonable jury could base its rejection of ARCO s cl aimthat
Becker failed to mtigate his damages.

Furthernore, contrary to ARCO s assertions, the jury's
award of front pay should not be invalidated because Becker
accepted full-tinme enploynent with his son's business. ARCO
contends that acceptance of the full-tinme job constitutes a per
se disqualification fromreceiving front pay. ARCO does not
cite, nor can the Court | ocate, a case supporting the proposition
that a di scharged enployee is precluded fromearning a living at
a non-conparable job while he or she searches for a conparable
position. Therefore, the relevant issue is not whether Becker
wor ked for his son, but whether he continued to seek conparable
enpl oynent while working for his son's business. Again, there
was sufficient evidence on the record fromwhich the jury could
have concl uded that Becker continued seeking conparable
enpl oynent while working for his son's business. See supra pp.

13- 14.

3 Because the jury awarded less than testified to by the
plaintiff's damages expert, it is entirely plausible that the
jury reduced its front pay award based on the evidence presented
by the defendant.

15



ARCO al so argues that it is entitled to judgnent as a
matter of |aw on Becker's conpensatory damages cl ai m because
Becker failed to denonstrate that the di scharge caused hi m any
pain and suffering or affected his life in any way. |n support

of its claim ARCO points to Spence v. Board of Education of

Christina School District, 806 F.2d 1198 (3d G r. 1996), in which

the Third Grcuit affirned a remttitur based upon | ack of
evi dence to support an award of danmages for enotional distress.
In that case, the plaintiff, an art teacher, testified that "she
was depressed and hum liated [when she was transferred to anot her
job] and that she | ost her notive to be creative." However, she
produced no evidence that she had | ost incone, suffered
physi cal |y or undergone counseling as a result of the incident.
Id. at 1201. The Third Circuit upheld the trial court's
remttitur because neither the circunstances nor the testinony
met the applicable burden of proof, which requires the plaintiff
to "establish[] that there was a reasonabl e probability, rather
than a nere possibility, that danages due to enotional distress
were in fact incurred." 1d.

In the instant case, unlike in Spence, there was
evi dence of | oss incone presented by plaintiff's expert from

which the jury could have inferred enotional distress. See Bol den

v. SEPTA, 21 F.3d 29 (3d Cir. 1994)(holding that jury could infer

enotional distress fromloss of incone). The record also reveals

16



ot her evidence of enotional distress. Becker testified to the
shock he suffered upon being term nated, and the acconpanyi ng
feelings of anger, betrayal and enbarrassnent. He testified to
his feelings of humliation when he was escorted fromthe ARCO
bui Il ding by corporate security guards in the presence of his
peers and col | eagues. Becker al so explained that after the
termnation, he felt stupid, and was di stressed at the prospect
of informng his wife of his termnation. (Qct. 21 Tr. at 84-97).
In addition, Becker's testinony was corroborated by Becker's son
who testified that, after the term nation, Becker |ost weight,
appeared pale, and seened to age at |least ten years.* The son

al so descri bed changes in Becker's behavior after the term nation
such as his inability to participate in famly gatherings and the

strained nature of Becker's relationship with his wife. The

4 ARCO al so clains that the testinony is deficient
because Becker's son failed to testify that he saw his father
regularly before the discharge. To the contrary, Becker's son
testified that: "At the tine [of the discharge] | was seeing ny
fat her anywhere fromtwo to four tinmes a week, (Tr. 10/24/97 at
184), and "I1've seen ny father throughout the years," (id. at
185) .

Def endant al so clains that the testinony of M.
Becker's son is insufficient because Becker's son did not testify
as to what caused the changes which he observed in his father.
Such testinony is not necessary to a finding of enotional
di stress because the jury could have inferred fromhis
observations that the changes in Becker were caused by the
di scharge. See Bolden, 21 F.3d at 33 (testinony by plaintiff's
wi fe and daughter that plaintiff "changed a great deal in the
wake of [a] drug test administered to himin 1987," in
conjunction with plaintiff's own testinony, was sufficient to
support award of damages for enotional distress).

17



Court concludes that Becker's testinony, the testinmony of his
son, and expert testinony on Becker's |loss of inconme, provided a
sufficient basis upon which a jury could find that the
term nati on caused Becker enotional distress.

The Third Crcuit held that evidence very simlar to
the evidence presented in this case was sufficient to support a
$250, 001 award of conpensatory damages for enotional distress.

Bol den v. SEPTA, 21 F.3d 29. 1In Bolden, the plaintiff testified

that, as a result of his enployer's actions, he experienced a

| oss of "dignity, hope, self-esteem and spirit," he could not
find a new job, and an enornous stress was placed on his famly.
This testinony was corroborated by Bolden's wife, daughter and
two friends. In addition to finding that the testinony presented
was sufficient to support an award of conpensatory danmages, the
Third Grcuit held that a jury could infer enotional distress
fromBolden's | oss of inconme. 1d. at 33.

In light of Third Crcuit precedent and based upon the
record in this case, Becker presented sufficient evidence to
support a verdict for enotional distress danmages. Therefore,

ARCO s notion for judgnent as a matter of |aw nust be deni ed.

B. Request for a New Tri al

ARCO al l eges that it is entitled to a new trial because
the verdict is contrary to the weight of the evidence and a new

trial is necessary to prevent a miscarriage of justice. For the

18



reasons stated above, a newtrial will not be granted on that
basi s.

ARCO al so alleges that it is entitled to a newtrial
based on several rulings of the Court that constituted
prejudicial errors of |law and affected substantial rights of ARCO
including: (1) the Court's refusal to excuse prospective jurors
19 and 4 for cause; (2) the adm ssion of evidence concerning the
ci rcunst ances surroundi ng the di scharge of Linwood Seaver, a
former enpl oyee of ARCO (3) the adm ssion of evidence concerning
stray remarks nmade by a non-deci si on naker enpl oyed by ARCO and
(4) the exclusion of evidence regardi ng Becker's performance
eval uation ranking within Becker's departnent. ARCO also seeks a
new trial based on the allegedly inproper conduct of plaintiff's
counsel. Each of these clainms will be addressed bel ow

1. Refusal to excuse jurors 19 and 4 for cause

Rel yi ng upon Kirk v. Raymark Industries, Inc., 61 F.3d

147 (3d Gr. 1995), ARCO argues that it is entitled to a new
trial because the Court abused its discretion in denying ARCO s
nmotion to excuse prospective jurors #19 and #4 for cause. In
Kirk, the Third Grcuit held that "conpelling a party to use any
nunber of its statutorily mandated perenptory challenges to
strike a juror who shoul d have been renoved for cause is
tantanmount to giving the party less than its full allotnment of

perenptory challenges." [d. at 157. Such a denial or inpairnment

19



of a perenptory strike was found to require per se reversal of a
jury verdict. 1d. at 161.

Kirk al so sets out the standard for determ ni ng whet her
a particular juror should be excused for cause. The Court's nmain
concern is "whether the juror holds a particular belief or
opinion that will 'prevent or substantially inpair' the

performance of his duties as a juror in accordance with his

instructions and oath." [d. at 153 (quoting United States v.

Sal anbne, 800 F.2d 1216, 1226 (3d Cr. 1986)). "A juror is
inpartial if he or she can | ay aside any previously inforned
"inpression or opinion as to the nerits of the case' and can
‘render a verdict based on the evidence presented in court.'" 1d.

(quoting United States v. Polan, 970 F.2d 1280, 1284 (3d Cr.

1992)). The teaching of Kirk is that courts "should not rely
sinply on the juror's subjective assessnent of the their own

impartiality." Id. (citing Waldorf v. Shuta, 3 F.3d 705, 710 (3d

CGr. 1993); Governnent of the Virgin Islands v. Dow ing, 814 F.2d

134, 139 (3d Gr. 1987)). Rather, courts are directed that a
juror's protestations of inpartiality should not be credited if
other facts of record indicate to the contrary. Dowing, 814
F.2d at 139.

In Kirk, a personal injury case involving asbestos, the
Third Crcuit concluded that the district court should have

stricken two of the jurors for cause because the jurors in
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guestion could not decide the case inpartially. The first juror,
juror # 251 was bi ased because: he had been exposed to a
substanti al anount of asbestos through his work; he had received
one-sided literature regardi ng asbestos from his union; he
bel i eved 97% of the older workers in his union had tested
positive for asbestos exposure; he had two uncles who died from
| ung cancer after being exposed to asbestos; he admtted that he
was leaning in favor of the plaintiff; he believed he was |ikely
to suffer froman asbestos related injury hinself; and he knew a
| ot of union nenbers who were suffering from asbestos rel ated
injuries. 1d. at 154. The second juror, juror # 45 repeatedly
admtted that he would have difficulty being fair to the
defendant, and that he felt it was imoral to produce asbestos
knowi ng that is was going to cause a problem 1d. at 154-55.
Based on these facts, the Third G rcuit concluded that "juror #
45 and especially juror # 251 could not serve fairly and
inpartially in light of their past experiences and personal
bi ases.” [d. at 156. According to the Third Crcuit, the two
jurors should have been dism ssed for cause despite their
protestations that they could be inpartial.

ARCO s claimis different fromthe one made in Kirk
because the facts on the record are not indicative of the type of
bi as exhibited by the jurors in Kirk. For instance, ARCO

contends that jurors # 4 should have been excused for cause
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because she filed a grievance against her forner enployer for
gender discrimnation. ARCO s reasoning is tantanount to a
prescription of per se disqualification of any potential juror
who has ever had an enpl oynent dispute. Rather than a per se
rule, Kirk calls for a searching inquiry as to whether the
juror's proffered inpartiality is belied by the juror's personal
experiences. In conducting its inquiry, the Court considered the
anount of tinme that had passed since the dispute, the simlarity
of the juror's dispute to the facts of the case, simlarities in
the nature and size of the enployers, and the juror's general
attitude towards jury service.

In the case of juror #4, the dispute with her enpl oyer
was very renote in tine, i.e. it occurred fourteen years earlier.
(Tr. 10/15/98 at 42.) Al so, because she was enpl oyed by the
county, she was less likely to hold the incident agai nst ARCO
which is a private rather than a public enployer. (Tr. 10/15/98
at 43-44.) Moreover, although she initially expressed
reservations about her ability to be fair, upon further
gquestioning, juror # 4 admtted, in a manner that appeared very
credible to the Court, that she would be able to be fair to both

parties to the litigation.® (Tr. 10/15/98 at 43-44.) |In summary,

> The colloquy regarding the juror #4's grievance agai nst
her enpl oyer for passing her over for a pronotion based on her
sex was as foll ows:
THE COURT: And what was the outcone of your grievance?
JUROR NO. 4: | won it.
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juror # 4 clainmed she could be inpartial and the facts on record
did not underm ne that claim

Wth respect to juror #19, ARCOclains simlarly that
she shoul d have been dism ssed for cause because of a dispute she
had with her enployer, who she clained treating her differently
because she did not have a coll ege degree. Again, rather than
apply a per se rule of disqualification, the Court |ooked closely

at whet her, under the circunstances of the case, the juror's

THE COURT: So you were given the job?

JUROR NO 4: Yeah, but the other gentleman had nore
seniority than | had for year [sic], but they shouldn't have
had.

THE COURT: But you got satisfaction in a sense over
your grievance?

JUROR NO. 4: Mmhmm

THE COURT: Now is there anything about that experience
that would affect your ability to be fair and inpartial in
this case towards the parties?

JUROR NO. 4: Mmhmm

THE COURT: And what woul d that be?

JUROR NO 4: I'mstill real bitter.

THE COURT: Now, the enployer in that case, what was
t he enpl oyer?

JUROR NO. 4: The county.

THE COURT: The county, Del aware County. Now obvi ously
Arco has nothing to do with Del aware County. So the
question would be, would you hold Arco responsible for what
Del aware County did to you at the tinme?

JUROR NO. 4: No.

THE COURT: So if the facts as they canme out, and |
have no idea what the facts will show, but let's assune that
the facts show that Arco could not be held responsible in
this case, would you be able to return such a verdict if
that's what the facts showed?

JUROR NO. 4: Sure.

THE COURT: And if you search within yourself can you
be fair to both parties here and call it as you see it?

JUROR NO. 4: Sure.

(Tr. 10/15/97 at 43-44).
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claimof inpartiality conported with the facts on the record.
Juror #19 filed her conplaint against a prior enployer five years
earlier and the dispute was settled out of court. (Tr. 10/15/98
at 71). Furthernore, she indicated that she had a positive
experience with her new enpl oyer, a conpany whi ch was
under st andi ng of the dispute with her previous enployer and the
effect the dispute had on her. (Tr. 10/15/98 at 71-72). VWhile it
is true that juror #19 initially stated that the incident would
affect her ability to be fair and inpartial to the parties in the
case, she later agreed that ARCO had nothing to do wth her bad
experience and that she would be able to keep an open mnd as to
who should prevail. (Tr. 10/15/98 at 71-73.) She also clearly
and unanbi guously stated that she would be able to return a

verdict in favor of ARCOif the facts so warranted.?®

6 The coll oquy between juror #19 and the Court proceeded as
fol | ows:

THE COURT: You testified that you had sued your

enpl oyer.

JUROR NO. 19: Yes.

THE COURT: Do you want to tell us the circunstances of
t hat ?

JUROR NO. 19: | had been working for an enpl oyer who
treated ne differently because | did not have a coll ege
degree, and it was belittling, degrading, and just mnd --
every day of the year.

THE COURT: When did that happen?

JUROR NO 19: About five years ago.

THE COURT: And that's an enployer different from/|[your
current enpl oyer] FMC?

JUROR NO. 109: Oh, yes, yes.

THE COURT: And what was the outcone of that case?

JUROR NO 19: They settled with me out of court.
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THE COURT: As a result of being involved in that case,

wll that affect your ability to be fair and inpartial to
these parties in this case?
JUROR NO 19: | feel it woul d.

THE COURT: How is that?

JUROR NO 19: It just leaves nme with a terrible
feeling, because when | was hired with FMC, | sat and
expl ained the whole situation with them too, and they are a
totally different group of people, but it just |eaves ne
with a bad feeling about enpl oyers and enpl oyees and, you
know, how they're treated.

THE COURT: FMC, you haven't had any problens wth
t hent?

JUROR NO 19: No, not at all.

THE COURT: And you don't hold it agai nst FMC what your
prior enployer did to you?

JUROR NO 19: No, and they didn't hold it against ne
what | did.

THE COURT: Now, Arco -- what is the nane of your
enpl oyer, by the way?

JUROR NO 19: Penn Col or

THE COURT: Penn Col or; okay. Arco has nothing to do
wi th Penn Col or.

JUROR NO 19: As far as | know, Penn Color just did
di spersants, color dispersants, and I don't know how t hat

THE COURT: So Arco has no responsibility, had nothing
to do with what happened to you?

JUROR NO 19: No.

THE COURT: Now, know ng that and understanding that, do
you still feel that you would not be able to be fair to the
enpl oyer in this case because of your own experience, even
though its a conpletely different entity that had nothing to
do w th what happened to you.

JUROR NO 19: | don't know how to answer that. |
don't now. | honestly don't know how | would react.
THE COURT: Well, let's assune that the facts in this

case warranted a result in favor of the enployer, and I
don't know what those facts are going to be, but let's
assune that it does.

Wul d you be able to return a verdict in favor of the
defendant in this case if it was so warranted by the facts?

JUROR NO. 19: Yes.

THE COURT: Would you hold it against them and not
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(Tr. 10/15/98 at 73.) Thus, given the renoteness in tinme of the
incident, the am cable settlenent of her case, the plaintiff's
subsequent positive enploynent experience, and her neutral
attitude toward the defendant in the case, the Court found that
juror #19 could act inpartially.

In sunmary, the Court sees no reason why, unlike the
Kirk jurors, juror #4 or juror #19 could not |ay aside any
previously formed inpression or opinion as to the nerits of the
case and/or render a verdict based on the evidence presented in
court. Therefore, the Court properly denied ARCO s requests to
di sm ss these two jurors.

2. Evi dence concerning the circunstances
surroundi ng the discharge of Linwbod Seaver

ARCO clains it is entitled to a newtrial because the
Court erred in allowing plaintiff to testify to circunstances
surroundi ng the di scharge of Linwod Seaver, a fornmer ARCO
enpl oyee. Specifically, ARCO contends that Becker's testinony on
this matter shoul d have been excluded under Rules 403, 608(b) and
404(b) of the Federal Rules of Evidence.

Becker testified that, in connection with the discharge

of M. Seaver in 1991, he was asked, in the presence of M.

return a verdict in favor of the defendant because of what
happened to you?

JUROR NO. 19: No. No.

THE COURT: Do you have an open mnd as to who shoul d
prevail in this case?

JUROR NO. 19: Yes.
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Victor, to lie about the quality of M. Seaver's work in order to
facilitate M. Seaver's termnation by ARCO M. Victor was the
ARCO enpl oyee who nade the decision to term nate Becker's

enpl oynent. ARCO argued that the testinony should not be

adm tted because it was evidence of a prior wong which was being
offered to show that M. Victor acted in conformty with the
prior bad act by fabricating conplaints about the quality of
Becker's worKk.

Al t hough evi dence of prior wongs is inadmssible to
show that a person acted in conformty therewith on a particul ar
occasion, the Court found Becker's testinony to be adm ssible
under Federal Rule of Evidence 404(b) which permts the use of
evidence of prior bad acts to prove "notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
accident." Fed. R Evid. 404(b). Becker's testinony is evidence
of a schene or plan of fabricating reasons used by the decision

maker in term nating enployees. See Gastineau v. Fleet Mrtagage

Corp., 137 F.3d 490 (7th Gr. 1998)(admtting docunent
fraudulently created by plaintiff to show plaintiff's conmon
schene or plan of creating false docunents relating to disputes
wth enployers). As such, it is relevant to the issue of whether
t he reasons provided by ARCO for Becker's discharge were
pretextual. The evidence of an instance in which a pretext was

fabricated in connection with the term nati on of another
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enpl oyee, could also be relevant to the issue of whether M.
Victor, the decision nmaker in this case, acted with

discrimnatory intent. Stair v. Lehigh Valley Carpenters Local

Uni on No. 600, 813 F. Supp. 1116, 1119 (E. D.Pa. 1993), aff'd, 43

F.3d 1463 (3d Cr. 1994)(hol ding that enployer's actions toward
ot her enpl oyees can be evidence of enployer's discrimnatory
intent). Thus, the evidence regarding an attenpt to create
pretextual reasons for M. Seaver's term nation was properly
admtted for the purpose of show ng intent and pl an.

O course, there are limtations on the admssibility
of Rule 404(b) evidence. Pursuant to Rule 403, the evidence can
be excluded if the its probative value is substantially
out wei ghed by the danger of unfair prejudice. Fed. R Evid. 403,

see U.S. v. Sriyuth, 98 F.3d 739 (3d G r. 1996), cert. denied,

117 S.Ct. 1016 (1997).7 The trial court has significant |eeway

in making its Rule 403 determnation. United States v.

H nelwight, 42 F.3d 777, 781 (3d Gr. 1994).

" ARCO incorrectly clains that the Court's failure to
specifically articulate its bal ance between the probative val ue
and the prejudicial effect of the evidence is reversible error.
The Third Circuit has held that ""the trial court's failure to
expressly articulate a Rule 403 bal ance when faced with a Rule
403 obj ection, would not be reversible error per se.'" dass v.
Phi | adel phia Electric Conpany, 34 F.3d 188, 192 (3d Cir.

1994) (quoting United States v. Eufrasio, 935 F.2d 553, 572 (3d
Cr. 1991)). Thus, an appellate court, when faced with this
probl em can either "decide the court inplicitly perforned the
requi red bal ance, or undertake to performthe balance [itself]."
| d.
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The evidence in question was relevant for two reasons.
First, the incident to which M. Becker testified occurred in the
presence of M. Victor, the individual who decided to term nate
Becker. Also, the lies Becker was allegedly asked to tell, i.e.
lies about the quality of M. Seaver's work, were simlar to the
reasons cited by ARCO for Becker's term nation.

On the other hand, with respect to the risk of
prejudice, it is inportant to note that prejudice alone is not
sufficient to warrant exclusion under Rule 403. See 2 Winstein

& Berger, Weinstein's Federal Evidence 8§ 403.04[1][a] (2d ed.

1998). "'Virtually all evidence is prejudicial; or it isn't
material. The prejudice nust be unfair' [to warrant excl usion
under Rule 403]." MQueeney v. WIlmngton Trust Co., 779 F.2d

916, 923 (3d Cir. 1985) (quoting Dollar v. Long Mg., NC, Inc.,

561 F.2d 613 (5th Gr. 1977). The Third Crcuit has "noted that
a significant danger of undue prejudice will be found to exi st
where the evidence has an undue tendency to suggest a decision on
an i nproper basis. Sriyuth, 98 F.3d at 748(di scussing unfair

prejudice); United States v. Copple, 24 F.3d 535, 546 (3d Cr.

1994) (sane). For instance, where there is are 'substanti al
possibilities . . . that a jury will harbor strong adverse

sensitivity to the chall enged evi dence. Sriyuth, 98 F. 3d at
748. Here, the type of evidence proffered was unlikely to

trigger an intense hunan reaction on an inproper basis. For
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exanpl e, the evidence did not involve violent or socially
repugnant or politically controversial conduct commtted by

def endant, see, e.qg, United States v. Aquil ar-Aranceta, 58 F. 3d

796, 800-802 (1st Cir. 1995)(excluding evidence that w tness

worked in an abortion clinic); United States v. Harvey, 991 F.2d

981, 996 (2d Cir. 1993)(excluding evidence of X-rated vi deos

sei zed from defendant's residence), nor did it appeal to an

instinct to punish, see Virgin Islands v. Archibald, 987 F. 2d
180, 186-87 (3d G r. 1993) (excl udi ng evidence that defendant
previously conmtted statutory rape). Furthernore, the Court
reduced the risk of unfair prejudice by giving a limting
instruction regardi ng the purpose for which the evidence could be

used. See Jack B. Winstein, et al., Federal Evidence, §

404. 23[5][c] (2d ed. 1998)(limting instruction "substantially
reduce[s] any prejudice in admtting other-crines evidence").?
Therefore, the clainmed unfair prejudice did not substantially
out wei gh the probative val ue of the evidence.

ARCO cl ains that the Court originally excluded the

8The Court instructed the jury as foll ows:
You have heard evidence of M. -- Dr. Raney made
statenents to M. Becker in the presence of M. Victor
concerning the term nation of another ARCO Chem cal
enpl oyee. Those statenents were not admitted into
evi dence to prove the character of M. Raney or M.
Victor in order to show that they performed simlar
acts when termnating M. Becker’s enploynent. You may
only consi der that evidence as proof of notive, intent,
preparation, plan, or know edge.

(Tr. 11/3/97 at 22).
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Li nnood Seaver evidence after undertaking a bal anci ng anal ysi s
under Rule 403, and then, "w thout explanation changed its Rule
403 ruling and allowed plaintiff to testify concerning the

Li nnood Seaver evidence." (Def.'s Mem at 36.) That sinply is
not the case. The first Rule 403 bal ancing analysis is

di stingui shable fromthe Court's later decision to admt the
evidence in two respects. First, the plaintiff originally argued
that the evidence should be admtted to attack the credibility of
M. Victor; an inproper basis for admtting the evidence.

Second, the plaintiff was seeking to offer the evidence on
redirect, and the evidence was not within the scope of redirect.
Later, based on a different argunment for admssibility, i.e. Rule
404(b), the Court found the evidence to be adm ssi bl e.
Additionally, the evidence was not presented on redirect.

I nstead, the Court allowed the plaintiff to reopen his direct
exam nation of M. Becker, and thus, it was admtted as part of
the plaintiff's case-in-chief.?®

Finally, with respect to Rule 608(b), ARCO contends

® ARCO clainms that it is unclear whether the evidence was
presented as direct evidence or as rebuttal evidence. However,
the Court clearly stated:

| gave the plaintiff the right to reopen their direct. And

by way of managenent of the case, | then told themto
present himat the end of the case, . . . so we wouldn't
have M. Becker |ike a yo-yo going back and forth. Since he
was going to testify on rebuttal | said you bring that up in

rebuttal technically, but it is really a direct exam nation.
(Tr. 10/30/97 at 130-31.)
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that the evidence, even if adm ssible under Rule 404(b), is

i nadm ssi bl e under Rule 608(b) which provides that "[s]pecific

i nstances of the conduct of a witness, for the purpose of
attacking or supporting the witness' credibility, . . . may not
be proved by extrinsic evidence." Fed. R Evid. 608(b). The
Third Grcuit specifically addressed this issue in U S. V.
Console, 13 F.3d 641 (3d Cr. 1993), and held that "evidence
barred by Rule 608(b) solely for inpeachnent can be admtted if
it is otherwise relevant to a material issue.” 13 F.3d 641-42,
641-42 n.19 (citations omtted). In Consoles, the Third Grcuit
found that the district court erred by excluding evidence on the
basis of Rule 608(b) because the evidence was otherw se

adm ssi ble to show that the defendant acted knowi ngly. [d. at
661. Here, as in Console, although potentially excludabl e under
Rul e 608, the evidence was ot herw se adm ssible to show intent
and/or plan. Therefore, the Court did not err in admtting
Becker's testinony regarding the circunstances surrounding the
term nation of Linwood Seaver

3. Evi dence of stray remarks

ARCO s next claimis that the Court commtted
reversible error when it allowed plaintiff to testify as to
statenents made in 1985 by Dr. Raney, who at the tine, was the
Manager of Research Services and the supervisor of M. Becker's

boss. The exact testinony admtted was that Dr. Raney cane to
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Becker's office, and allegedly told Becker that:

Dr. Janmes Connor, the Vice President of Research and

Devel opnent [sic] wants to have younger people in

managenent. [sic] And, therefore, JimVictor is going to be

your new boss."
(Tr. 10/20/97 at 92.) In furtherance of its argunent, ARCO
asserts two basis for excluding the statenent: (1) it is
i nadm ssi bl e hearsay; and (2) its probative value is
substantially outwei ghed by the danger of unfair prejudice.

The statenent by Dr. Raney is not hearsay. The Third

Circuit has "recognized that a plaintiff may offer circunstanti al
proof of intentional discrimnation on the basis of age in the
formof a supervisor's statenents relating to formal or informa

manageri al attitudes held by corporate executives."” Ryder v.

West i nghouse Electric Corp., 128 F.3d 128, 132 (3d G r. 1997),

cert. denied, 118 S.Ct. 1052 (1998). Because the statenent by

Dr. Ranmey was offered as circunstantial proof of ARCO s
manageri al viewpoints, and not for the truth of the matter
asserted by Dr. Raney, see id., the statenent does not fal
within the definition of hearsay, see Fed. R Evid. 801 (defining
hear say) .

ARCO argues that even if the statement nmade by Dr.

Raney is adm ssible under Ryder v. Westinghouse, Dr. Raney's

statement contai ned a hearsay statenent which is not adm ssible;
namely the statenent by M. Connor that he "wants younger people

in managenent." To the contrary, the alleged statenent made by
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Dr. Ranmey expressed Dr. Raney's understandi ng regarding
manageri al attitudes about age at ARCO In other words, as

expressed in Abranms v. Lightolier, Inc., 50 F.3d 1204 (3d Cr.

1995), the statenent does not present a doubl e hearsay problem

because:
Where a supervisor is authorized to speak to subordi nates
about the enpl oyer's enpl oynent practices, a subordinate's
account of an explanation of the supervisor's understanding
regarding the criteria utilized by managenent in making
decisions in hiring, firing, conpensation and the like is
adm ssi bl e agai nst the enployer. ... W perceive no double
hear say probl em because we do not think the supervisor's
explanation, if offered through the testinony of the
supervi sor woul d be subject to a hearsay objection.”

ld. at 1216.

The statenent is also adm ssible under a Rule 403
analysis. First, the evidence is probative of whether ARCO
acted with discrimnatory intent when discharging the plaintiff
because it denonstrates the formal or informal manageri al
attitudes regardi ng age which were held by corporate executives.

Wal den v. Georgia-Pacific Corp., 126 F.3d 506 (3d Cir. 1997),

cert. denied, 118 S. Ct. 1516 (1998); Brewer, 72 F.3d at 326;

Abrans, 50 F.3d at 1215. |In fact, the Third Crcuit has

recogni zed that evidence of this kind, "seens to becone ever nore
critical as sophisticated discrimnators render their actions
increasingly nore subtle to circunvent adverse judicial
precedent." Ryder, 128 F.3d at 132 (citation omtted).

On the other hand, the risk of unfair prejudice is
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slight. As with the evidence regardi ng Li nnood Seaver's

di scharge, this evidence does not trigger an intense hunman
reaction, such as would be the case where the proffered evi dence
i nvol ved viol ence or socially repugnant or politically

controversial conduct by the defendant. See Cooley v. Carm ke

Cnemas, Inc., 25 F.3d 1325, 1331-33 (6th G r. 1994)(finding

statenents by defendant's president that he did not |ike being
around ol d people and that he would like to put ol der people in
concentration canps not to be unfairly prejudicial). In
addition, the risk of unfair prejudice was reduced by ARCO s
ability to present Dr. Raney as a witness to di spute Becker's
version of his dealings with Ransey. Therefore, the Court
properly concluded that the probative val ue of the evidence was
not substantially outweighed by its prejudicial inpact.

ARCO argues that the statenents nay not be admtted
under Rul e 403 because they were not nade by the individuals who
term nat ed Becker and because they were nade at a renote tine.
However, statenents nmade by non-deci sion nmakers, even if
tenporally renote, may be adm tted under Rule 403 as
circunstantial evidence of discrimnation. Walden, 126 F.3d at
520-21 (3d Cr. 1997); Brewer, 72 F.3d at 333-34. Therefore, the
Court rejects ARCO s argunent.

Even assum ng that the evidence was erroneously

adm tted, the error was not so prejudicial that refusal to grant
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a newtrial would be inconsistent wwth substantial justice. See
Farra, 838 F. Supp. at 1026; Fed. R Cv. P. 61 (describing

harm ess error standard). Plaintiff presented evi dence of other
statenents nmade by the decision maker closer in tinme to Becker's
di scharge, such as M. Victor's statenents that he was taking
Becker "off the fast track," "knocking [Becker] down a notch,"”
and "ol der guys [li ke Becker] are getting all the nerit noney."
G ven the availability of these other statenents as well as other
substanti al evidence probative of intentional discrimnation in
this case, the Court concludes that the statenment in question was
not so prejudicial to ARCO s defense as to render the verdict

i nconsi stent with substantial justice. See Cooley, 25 F.3d at

1331-33(adm ssion of inflamatory statenents regarding elderly
persons was not error, and if error, was harnless error given
ot her evidence of pretext presented).

4. The exclusion of evidence regardi ng Becker's
ranking within his departnent

Contrary to ARCOs claim the Court did not conmt
reversible error by excluding ARCO s evidence regardi ng Becker's
performance ranking within his departnent. ARCO sought to have
M. Shearer, a human resources person at ARCO, establish that
plaintiff's performance eval uati on scores placed himin the
bott om 10% of ARCO prof essionals working in Becker's departnent.
The evi dence was properly excluded for two reasons.

First, the evidence is excluded by Rule 1006 which
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regul ates the adm ssion of sunmaries into evidence. Pursuant to
Rul e 1006, a sunmary i s not adm ssible unless the underlying

docunents upon which the summary is based are nade avail able to
t he opposing party for exam nation. Fed. R Evid. 1006; Trout V.

Pennsyl vania Railroad Co., 300 F.2d 826, 830 (3d cir. 1962);

Pritchard v. Liggett & Meyers Tobacco Co., 295 F.2d 292, 300-01

(3d CGr. 1961). See also Air Safety, Inc. v. Roman Catholic

Archbi shop of Boston, 94 F.3d 1, 7-8 (1st G r. 1996); United

States v. Bakker, 925 F.2d 728, 736-737 (4th Gr. 1991). The

purpose of this requirenment is to provide the opposing party who
desires to attack the authenticity or accuracy of the summary
Wi th opportunity to prepare for cross-exam nation or offer

rebuttal evidence. United States v. Denton, 556 F.2d 811, 816

(6th Gr. 1977).
Here, because M. Seaver's testinony consisted of a
summary of conpany data, Federal Rule of Evidence 1006 applies.

See Jack B. Weinstein, et al., Federal Evidence, 8 1006.05[2] (2d

ed. 1998) ("Sunmary evi dence need not be an exhibit, but may take
the formof a witness's oral testinony."). Wile ARCO proffered
a chart sunmarizing information taken from personnel files, it
did not nmake the underlying personnel and conputer files

avai lable to the plaintiff for exam nation. (Tr. 10/30/98 at 82.)
In fact, throughout discovery, ARCO strenuously opposed the

di scl osure of any information relating to other enpl oyees of
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ARCO. (Tr. 10/30/98 at 82.) @G ven these circunstances,
plaintiff was deprived of an opportunity to prepare cross-
exam nation or rebuttal testinony. Therefore, under Rule 1006
the summary evi dence was not adm ssi bl e.

Second, there was no basis for concluding that the
eval uations of other enployees were conparable to Becker's
eval uations. The eval uations being conpared were prepared by
di fferent managers and were obviously subjective in nature. 1In
t he absence of underlying data show ng that the basis for the
eval uations were conparable, the jury would be left inproperly to
specul ate. Because the evidence does not have the tendency to
make the existence of the relevant fact (i.e., that 90% of the
individual's in Becker's departnent perforned better than Becker)
nore probable or |ess probable than it would be w thout the
evi dence, the evidence was al so properly excludabl e under Federal
Rul es of Evidence 401. Moreover, it was al so excl udabl e under
Federal Rule 403 in that adm ssion of the evidence concerning
performance eval uati ons of ot her enpl oyees by other supervisors
of the enployer would have required a nultitude of mni-trials on
matters peripheral to the core of this case. See Fed. R Evid.
403 (permtting evidence to be excluded if its probative value is
substantially outwei ghed by the danger of confusion of the issues
or by considerations of undue delay or waste of tine).

5. | npr oper _conduct of plaintiff's counsel
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a. M. Wod's communication with a juror

Cting Colosino v. Pennsylvania Electric Co., 486 A 2d

1378 (Pa. Super. 1984), aff'd, 518 A 2d 1206 (Pa. 1986), ARCO
argues that a new trial should be granted because M. Wod, one
of plaintiff's attorneys, communicated with a nenber of the jury

panel. The Colosinb opinion states that, as a general rule, "a
trial court should grant a newtrial if an attorney comruni cates
wWth a juror during the course of a trial and the harm essness of
such contact is not shown." 486 a.2d at 1380. According to

Col osinp, "insignificant contact is not grounds for mstrial in

t he absence of prejudice,” unless the contacts "if permtted to
stand woul d shake the confidence of laynmen in the fairness of the
judicial proceedings." 1d.

Here, the Court observed M. Wod nmake eye contact with
and signal juror #24 during jury selection. The Court questioned
M. Wod at side bar, where he explained that when juror #24
| ooked at him he instinctively started to respond by wai ving at
the juror to indicate that she would not be called to sidebar,
and by the tine he realized he was communicating with the juror,
it was too late. (Tr. 10/15/97 at 98-99.) M. Wod was
adnoni shed by the Court for his conduct. During the side bar
conference counsel for defendant was asked whet her she had any

comments or questions, to which she responded "no, sir." (Tr.

10/15/97 at 99.) Utimtely juror #24 was not selected to sit on
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the jury for reasons unrelated to this episode.

It is difficult to imagi ne any contact which could be
nmore insignificant than the contact between M. Wod and juror
#24. Wi le any contact between counsel and prospective jurors is
a matter of extrene inportance, in this case, the Court
gquestioned M. Wod and determ ned that the contact had been
i nadvertent and nonprejudicial. The contact, such as it was,
could not be said to "shake the confidence of laynen in the
fairness of the judicial proceedings."” Colosinp, 486 a.2d at
1380. Finally, because the prospective juror ultimately was not
selected to sit on the jury for other reasons, the contact could
not have prejudi ced ARCO in any way.

b. Ms. Mantos's cl osing argunent

ARCO al so argues that a new trial should be granted
because of inproper remarks made by plaintiff's counsel during
closing argunent. Specifically, ARCO clains that plaintiff's
counsel : vouched based upon facts not of record,!® repeatedly

vouched for her client?!!; msrepresented facts of record??;

10 Def endant specifically cites the follow ng statenent as
vouchi ng based on facts not in the record:
And | adies and gentlenmen of the jury, rarely, if ever,
and | have worked for the Government as well for 16
years. Rarely, if ever, do you see a conpany cone into
any type of either court or forumto say, we fired him
because of age.
(Tr. 10/31/98 at 72)(enphasi s added by defendant).

1 ARCO contends that the follow ng statenents constituted
i mproper vouchi ng:
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improperly referred to absent w tnesses®®; and made bl at ant

12

| felt good when he [plaintiff] said that, because |
believe ny client. The first mnute | saw him and the
first tinme ]| nmet him | believed him (Tr. 10/31/98 at

76) (enphasis added by def endant)

And |1’ ve had that experience with ny children, of
course, |’msure you have, too. Wen ny daughter had a
cigarette in her pocket and |lied to ne about that and
said, Mom | don’t have it, but she gave ne this gl assy
| ook and | knew that she had it and | knew that she had
done it. . . . (Tr. 10/31/98 at 70) (enphasis added
by def endant)

And if you weren’'t doing a good job, you wouldn’t get
those (raises) would you? At least if | was an

enpl oyer, | wouldn't give it to ny enployees if they're
not doing their job. (Tr. 10/31/98 at 74) (enphasis
added by defendant);

What enpl oyer would to that? Fire an enpl oyee and give
them a bonus? | don’t know, that doesn’t make sense to

me." (Tr. 10/31/98 at 74) (enphasis added by
def endant); and

| still don’t understand sone of those tests, but |
know he has the expertise to do them because |’'ve seen
all the records. Al the records that he produced.
(Tr. 10/31/98 at 77) (enphasis added by defendant).

ARCO contends that Ms. Mantos mi srepresented facts on

the record when she nade the foll ow ng two coments:

(Tr.

13

And M. Shearer said [plaintiff] was targeted. They
[ ARCO Chem cal] were unhappy because he didn't take
that offer. (Tr. 10/31/98 at 121).

Ms. Mantos al so represented to the jury that "[t] hey

[ ARCO Chem cal enpl oyees] are targeted for reductions
in force. That happened to M. Becker." (Tr. 10/31/98
at 72).

The specific statement referred to by ARCO i s:
M. Stefanou did not appear in court. |If he would have
hel ped them he woul d have been here.

10/ 31/98 at 119).
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appeal s to the synmpathy of jurors'. At the outset, the Court
notes that counsel for ARCO did not interpose any objections
during the plaintiff's closing argunent, and did not request any
curative instructions; nor did ARCO nove for a mstrial.

By failing to tinely object, ARCO has waived its right
to challenge statenents made by plaintiff's counsel during her

closing. See Dunn v. HOVIC, 1 F.3d 1371, 1377 (3d Gr.

1993) (wai ved appeal by failing to make tinely objection wth
respect to statenents nmade in closing argunent); Mirray v.

Fai r banks Mbrse, 610 F.2d 149, 152 (3d Cr. 1979)("Counsel's

failure to object precludes himfromseeking a new trial on the
grounds of the inpropriety of opposing counsel's remarks.");

Stainton v. Tarantino, 637 F. Supp. 1051, 1092 (E.D.Pa. 1986).

As stated by the Suprenme Court, counsel cannot "remain silent,
i nterpose no objections, and after a verdict has been returned

seize for the first tinme on the point that cormments to the jury

14 ARCO contends that plaintiff's counsel appealed to the

synpathy of the jurors by stating:
Now | don’t know if you saw the Phil adel phi a novie or
not. And that was as story about the Phil adel phia
| awer. But | renenber one scene in that novie when
the partner of the big law firmsaid to M. -- oh,
can’'t renenber his nanme now -- to the | awer that he
was fired. And you know what he focused on? He didn't
focus on the work that he’ d done, he focused on his
face. And he had AIDS of course, and he had the
| esions on his face. And there was a spot there, and
the partner couldn't take his eyes off of that. Well,
here, the elenment is age. They can’t take their eyes
of f of that age.

(Tr. 10/31/98 at 98).
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were inproper and prejudicial.” United States v. Socony-Vacuum

al Co., 310 U. S. 150, 238-39 (1940); Stainton, 637 F. Supp. at
1082.

ARCO points to the Third G rcuit decision in Anastasio,
838 F.2d at 706 n. 11, for the proposition that failure to object
to the i nproper conduct of counsel during closing argunment does
not constitute a waiver of the right to raise the inpropriety of
the statenents in a notion for a newtrial or on appeal, if a
curative instruction would not have been sufficient to mtigate
the prejudicial coments of counsel. In Anastasio, counsel
referred to personal beliefs concerning the credibility of
W t nesses during the closing statenent. |1d. at 706. The Third
Crcuit found "these isolated comments in the context of an
ot herwi se proper sunmation and with the benefit of the Court’s
instructions [that statenments by counsel did not constitute
evidence] did not warrant a newtrial." [d. In a footnote, the
Court noted that, under certain circunstances, a curative
instruction may not be adequate to mtigate the prejudicial

ef fect of counsel’s inproper comment. 1d. at n.11 (citing Ayoub

v. Spencer, 550 F.2d 164, 170 (3d. Gr. 1977)). Rather than

finding that wai ver had occurred, the Court considered the
failure to object, as one of the factors "bearing upon [the
Court’s decision] of whether the statenents nmade were inproper

commentary by counsel.” |1d. Based on this fornulation, the
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Court still "conclud[ed] that the statenments were not so
prejudicial as to warrant new trial."* |d. at 706(citation
omtted).

Thus, under Anastasio, the task of the Court is to
pl ace the challenged remark in context considering the failure to
obj ect as one of the factors. |1d. at 706 n.11. Wighing all the
relevant factors, the ultimte question is whether the chall enged
statenents nmade the jury's verdict a "product of prejudice." 1d.

at 706 (quoting Draper v. Airco, 580 F.2d 91, 96, 97 (3d. Cr.

1978)). Applying Anastasio to this case, the Court will consider
the following factors: (1) the chall enged remarks were nade at
the conclusion of a |lengthy el even day trial which invol ved
conpl ex issues and after the jury had heard twenty-one w tnesses
and the court had admtted hundreds of pages of exhibits; (2) the
evi dence of intentional discrimnation proffered by plaintiff was
reasonably strong, see supra pp. 10-12; (3) defense counsel did
not object to any of the remarks that counsel now claimare

prejudicial, nor did counsel request either a curative

Anastasio relied on Ayoub. Ayoub involved a case where
opposi ng counsel had objected to an i nproper remark by counsel
during closing and the trial court had given a curative
instruction. The Third Crcuit found that the curative
instruction given was not "sufficient to mtigate the prejudicial
effect [of counsel’s coment]. Ayoub, 550 F.2d at 170. Ayoub,

t herefore, stands for the unremarkabl e proposition that an
i nadequate curative instruction will not cure a prejudicial
st at enent .
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instruction or nove for a mstrial before the verdict was
returned; (4) defendant’s lead trial counsel is a highly skilled
practitioner in enploynent litigation, who nust have recognized
the pitfalls in counsel's statenents at the tine the chall enged
statenents were nade; (5) since several of the chall enged
statenents were of the sane vintage, e.g. counsel's "persona

beliefs,” an objection by defense counsel to the offending
reference the first tinme it was made, would have all owed the
Court to adnonish Ms. Mantos, and it is likely that said
adnoni ti on woul d have prevented the subsequent related inproper
statenents; (6) counsel has not offered any justification for why
obj ections were not nmade to the allegedly inproper remarks; (7)
the contested remarks constituted a m nuscule portion of a
| engt hy cl osing which covers nore than thirty pages in print; (8)
def ense counsel had the opportunity to respond to all of the
i nproper remarks (except one brief reference to the novie
Phi | adel phia made in rebuttal) during defendant's cl osing
followng plaintiff’s closing statenent; and (9) the trial court
instructed the jury both at the outset of the proceedings and in
the final charge that statenents by counsel were not evidence in
t he case.

The Court concludes that while the contested remarks in
this case, were perhaps "intenperate," Dunn, 1 F.3d at 1377, and

"“undi gni fied," Socony-Vacuum Gl Co., 310 U.S. at 852, and while
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sonme contai ned statenments of personal belief, Anastasio v.
Schering, 838 F.2d at 706, whether taken singly or collectively,
pl aced in context, and under the circunstances of the case, the
remar ks do not render the verdict the product of prejudice.

C. Rem ttitur

In the alternative to a new trial, ARCO noves for
remttitur of the jury's award for conpensatory damages, back pay
and front pay based on the fact that they are grossly excessive,
unsupported by the evidence, and shoul d shock the consci ence of
the Court. As has already been discussed, the Third Crcuit
found that evidence simlar to the evidence presented in this
case was sufficient to support an award of $250,001 in
conpensatory damages. Bolden, 21 F.3d at 29. Therefore, the
Court concludes that the jury's award of $170,000 in conpensatory
damages i s neither excessive nor clearly unsupported.

Wth respect to the jury's back pay and front pay
awar ds, both were supported by the testinony of plaintiff's
expert. M. Verzilli, an econom st presented by M. Becker,
determ ned that, taking a reduction to present value into
account, M. Becker's back pay damages to be $186, 095 and M.
Becker's future |l oss of earnings to be between $435, 051 and
$587,567. (Tr. 10/24/97 at 135-40; see also Pl.'s Ex. 329 a,b,c).
The jury's award of $186,095 in back pay corresponds exactly to

t he expert opinion, while the jury's award of $380,000 in front
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pay actually falls below the range presented by plaintiff's
expert. Therefore, the Court does not find the jury's award to

be excessive, unsupported or shocking to the conscience.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BECKER, : CIVIL ACTI ON
: NO 95-7191
Plaintiff,
V.

ARCO CHEM CAL COWMPANY,
Def endant .

ORDER

AND NOW this day of June, 1998, upon consideration
of defendant ARCO s notion for judgnment as a matter of law, or in
the alternative for a newtrial, or in the alternative for
remttitur (doc. no. 115), plaintiffs' response thereto(doc. no.
121), and defendant’'s nenorandumin support of its notion (doc.
no 124), plaintiff's response thereto (doc. no. 127), notion by
defendant to file a reply brief and the attached reply (doc. no
131), notion by plaintiff to file a surreply and the attached
surreply (135), notion by defendant to file a suppl enental
menor andum and the attached nenorandum (doc. no. 139), and
plaintiff's notion in opposition to defendant's notion to file a
suppl enent al nmenorandum and the attached nenorandum (doc. no.
140), and for the reasons stated in the Menorandum acconpanyi ng
this Oder, it is hereby ORDERED as foll ows:

1. As to docket nunber 115, defendant's notion for

48



judgnment as a matter of law, or in the alternative for a new
trial, or in the alternative for remttitur, the notion is
DENI ED

2. As to docket nunber 131, defendant's notion for |eave
to file areply nmenmorandumin the attached form the notion is
GRANTED,

3. As to docket nunber 135, plaintiff's notion for |eave
to file a surreply to defendant's notion for judgnent as a matter
of law, or in the alternative for a newtrial, or in the
alternative for remttitur, the notion is GRANTED,

4. As to docket nunber 139, defendant's notion for |eave
to file a supplenental nenorandumin the attached form the
notion i s GRANTED,

5. As to docket nunber 140, plaintiff's notion for |eave
to file a supplenental nenorandumin the attached form the

motion i s GRANTED.

AND I T I'S SO ORDERED.

EDUARDO C. ROBRENO, J.
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