IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LOUI SE HOPKI NS, ET. AL. : ClVIL ACTI ON
V. :
DENNY’ S, | NC. : NO. 96- 7660

VEMORANDUM AND ORDER

Norma L. Shapiro, J. June 15, 1998
Plaintiffs, three African-American wonen, filed this race
di scrimnation action against Denny’'s, Inc. The case settled on
the eve of trial. Plaintiffs now have filed a petition for
attorney’s fees. Defendants oppose the petition as excessi ve.

The court will grant the petition in a reduced anount.

BACKGROUND

Plaintiffs, three African-American wonmen, were anpbng a group
returning on a tour bus from Foxwoods Casi nho when they nade a
rest stop in Fairfield, Connecticut. Plaintiffs, claimng they
were deni ed service by Denny's restaurant enpl oyees because of
their race, filed a civil rights discrimnation action agai nst
Denny's, Inc. pursuant to 42 U S.C. Section 1981, 42 U S.C
Section 2000(a) et seq., the 14th Amendnent, and the Comrerce
Clause. The constitutional clains were dism ssed, but the
statutory clains remained for trial. Plaintiffs originally

sought danmages, injunctive relief, and declaratory relief; they



demanded settlenment in the amount of $150,000. The case settled
the day before trial for $15, 000.

Followi ng settlenent, plaintiffs filed a petition for award
of attorney's fees in the amount of $17,750. Defendant opposed
the petition on three grounds:

1) Counsel's hourly rate was excessive in light of his
experi ence.

2) The hours spent on discovery were unreasonable. Over a
year after the filing of the conplaint, plaintiffs discovered
that they had nade an error as to the actual date of the incident
and had deposed enpl oyees who were not working on the day of the
incident. This error resulted in a summary judgnment notion by
def endant. Defendant al so clains an in-person deposition of one
enpl oyee was unnecessary.

3) Plaintiffs achieved only Iimted success in the action.

DI SCUSSI ON

|. Prevailing Party

In determning attorney's fees under 42 U S.C. Section 1981,
Section 1988 provides: "lIn any action or proceeding to enforce a
provi sion of section 1981,... the court, in its discretion, may
allow the prevailing party , other than the United States, a
reasonable attorney's fee as part of the costs.” 42 U S.C

Section 1988(Db).



42 U. S.C. Section 2000e-5(k) contains virtually the sane
| anguage when referring to an action under Section 2000: "In any
action or proceedi ng under [Section 2000] the court, inits
di scretion, may allow the prevailing party... a reasonable
attorney's fee... as part of the costs..."” 42 U S.C. Section
2000e-5(k). The standard for determning attorney's fees is the
same under Section 1988 as it is under Section 2000e-5(k). See

Brown v. Borough of Chanbersburg, 903 F.2d 274, 277 n.1 (3d Gr.

1990) .
"Courts have broadly defined a 'prevailing party' for

purposes of triggering a fee shifting statute.” Public Interest

Goup of NNJ., Inc. v. Wndall, 51 F.3d 1179, 1185 (3d Gr.

1995). "The test... to determne prevailing party status is
"whether plaintiff achieved sone of the benefit sought by the

party bringing suit.'" Metropolitan Pittsburgh Crusade for

Voters v. Gty of Pittsburgh, 964 F.2d 244, 250 (3d Gr. 1992)

(citation omtted); see Texas State Teachers Association v.

Garl and | ndependent School District, 489 U S. 782, 791 (1989);

Ashley v. Atlantic Richfield Conpany, 794 F.2d 128, 134 (3d Cir.

1986) .

A civil rights plaintiff need not judicial relief to be a
prevailing party:

It is settled | aw, of course, that relief need not be

judicially decreed in order to justify a fee award under
Section 1988. A lawsuit sonetines produces voluntary action



by the defendant that affords the plaintiff all or some of
the relief he sought through a judgnent-- e.g., a nonetary
settl enent or a change in conduct that redresses the
plaintiff's grievances. Wen that occurs, the plaintiff is
deenmed to have prevail ed despite the absence of a fornal
judgnment in his favor.

Hewitt v. Helnms, 482 U. S. 755, 760-761 (1987).

A plaintiff who has not obtained a court judgnent is
entitled to attorney's fees as a prevailing party if: 1) the
plaintiff obtained sone of the relief sought in the Conplaint;
and 2) the lawsuit was a "catalyst” for the relief obtained. See

Baungartner v. Harrisburg Housing Authority, 21 F.3d 541, 545 (3d

Cr. 1994).

Plaintiffs are prevailing parties. They "achi eved sone of
t he benefit sought” by filing the action and obtai ni ng damages in
settlenent. The conplaint was a "catalyst” for the relief
obtai ned; plaintiffs would never have received the $15, 000 but
for the bringing of the claim

The concept of a "prevailing party” is "a generous

forrmul ation that brings the plaintiff only across the statutory

t hr eshol d. It renmnins for the district court to determ ne what
is 'reasonable.'" Hensley v. Eckerhart, 461 U S. 424, 433.
I, Lodest ar

"The nost useful starting point for determ ning the anmount
of a reasonable fee is the nunber of hours reasonably expended on

the litigation nultiplied by a reasonable hourly rate.” Hensley



v. Eckerhart, 461 U. S. 424, 433 (1988). "The result of this

conputation is called the | odestar. The |odestar is strongly

presunmed to yield a reasonable fee." Wshington v. Phil adel phia

County Court of Common Pleas, 89 F.3d 1031, 1035 (3d Cr. 1996).

"Plaintiffs nust submt evidence supporting the hours worked
and the rates clainmed.” 1d. at 433. "The party opposing the fee
award then has the burden to challenge, by affidavit or brief
with sufficient specificity to give applicants notice, the

reasonabl eness of the requested fee." Rode v. Dellarciprete, 892

F.2d 1177, 1183 (3d Cir. 1990).

The | odestar has two conponents: the reasonable hourly fee
and the nunber of hours reasonably expended. Each nust be
determ ned before attorney's fees can be assessed.

1. Reasonable Hourly Rate

The hourly rate nust be "in line with those prevailing in
the community for simlar services by | awers of reasonably

conparable skill, experience, and reputation.” Blumyv. Stetson,

465 U. S. 886, 896 nll (1984). The nmarket rate for simlar
services is usually deened to be reasonable. "[T]he prevailing
mar ket rate can often be cal cul ated based on a firm s nornal
billing rate because, in nost cases, billing rates reflect market
rates, and they provide an efficient and fair shortcut for

determning the market rate." Qulfstreamlll Association, Inc.

V. @Qlfstream Aerospace Corporation, 995 F.2d 414, 422 (3d Cr.




1993).

Plaintiffs' counsel seeks an hourly rate of $200. 00.

Def endant argues that this figure is too high and shoul d be
reduced because:

1) Counsel has very limted experience in public
accommodat i ons cases such as this so his fee for handling this
case should be less than a | awer who has such experience and
conpet ence.

Plaintiffs are correct that this is essentially an action
for discrimmnation, not an assertion of common | aw rights of
publ i c accommodati on. The Denny's enpl oyees allegedly refused to
serve plaintiffs because of their race, in violation of
plaintiffs' civil rights. Counsel has handl ed at |east ten such
actions, and he has represented clients in other discrimnation
matters in approximately 300 cases. Counsel has never filed a
di scrimnation action involving public accomobdati ons, but that
mekes little, if any, practical difference.

2) Counsel has only been in practice for nine years. It is
correct that plaintiffs' counsel has been admtted to the bar of
the courts in the Coormonweal th of Pennsylvania for |ess than ten
years.

The prevailing market rate for simlarly-experienced
attorneys nust be considered to determi ne a reasonable rate.

Plaintiffs' counsel submitted a fee schedule for attorneys



enpl oyed by Conmunity Legal Services, Inc. stating that attorneys
with 6-10 years' experience should conmand $150- $200 per hour.
(Pl."s Reply, Ex. B at 2.) 1In selecting a figure within that
range, the court will apply the | esser figure of $150 rather than
the $200 clained rate.

Counsel has offered no evidence that his usual hourly rate
is $200 per hour. There was no affidavit, nor could he state at
oral argument any case in which he actually charged $200 per hour
or was awarded fees at that rate by any court. Since there was
no evidence that $200 was his "nornmal billing rate,” that hourly
rate need not be applied.

The briefs, notions, letters, and other docunents that
counsel has subm tted have been replete with spelling,
grammatical, and punctuation errors. This reflects on the
attorney's conpetence and the hourly rate to which he is
entitled.

A $200 rate is conmmanded by only the nobst respected and
conpetent |awers with conparable experience. His inferior
witten work and trial preparation errors denonstrate that
counsel's "skill" is not "in line wwth [those attorneys]
prevailing in the comunity" who charge $200 per hour. Counse
will be awarded $150 per hour, at the | ower end of the rate range
for an attorney with his experience.

I11. Hours Reasonably Expended



"Counsel for the prevailing party should nmake a good-faith
effort to exclude froma fee request hours that are excessive,
redundant, or otherw se unnecessary, just as a |awer in private
practice ethically is obligated to exclude such hours fromhis
fee subm ssion.” Hensley, 461 U S. at 434.

Def endant argues that the 88.5 hours submtted as tine
expended i s excessive and the nunber of hours should be reduced
for two reasons:

1) After over a year of discovery, plaintiffs becane aware
that they had been asserting that the actionabl e incident
occurred on the wong date. Plaintiffs averred it occurred on
Novenber 14, 1994, when it occurred on Cctober 14, 1994.

Def endant seeks to be excused from paying all discovery costs
before January 1998, the date the error was corrected.

Def endant clains plaintiff is not entitled to recover for
any hours expended prior to correction of plaintiffs' m stake as
to the date. The m staken allegation as to the date of the
incident, easily ascertained fromthe client, the casino, the
tour operator, or the bus conpany, was egregious. It |led
defendant to find and offer for deposition the nmanager and
enpl oyees working on the date of the incident originally alleged.
When they had no know edge of the events, defendant reasonably
filed a summary judgnent notion, resulting in plaintiffs'

correcting the date. The tinme spent on unnecessary di scovery



nmust be deducted, but not all the hours expended prior to the
date correction and of no benefit to plaintiffs,

2) Plaintiffs should not be allowed to recover six hours
for deposing w tness Mark Krauchick. Defendant clains that M.
Krauchi ck, a fornmer Denny's enployee, had very little know edge
of this incident and the deposition shoul d have been by tel ephone
or by video conference rather than in person.

Def endant argues that counsel unreasonably insisted on a
deposition of that enployee in Connecticut. Counsel had the
right to depose the wtness in person. An in-person deposition
is nore hel pful because of the personal interaction; defendant
cannot dictate how plaintiff conducts discovery. Counsel wll be

conpensated for the deposition tine.

These hours were unnecessary and will not be conpensat ed:

a) 1.5 hours for a neeting with NAACP personnel; there was
no expl anation of why or how this aided the prosecution of this
action.

b) 1.75 hours for filing an anended conplaint to delete the
frivolous Cormmerce C ause cl aim

c) 2.0 hours for the preparation of a pretrial nmenorandum
because of its deficient quality.

d) 4.0 hours for the deposition of Dale Ruff. M. Ruff was

t he manager on duty the day plaintiffs originally asserted the



i ncident occurred. Plaintiffs' counsel should not be conpensated
for this mstake. M. Ruff would not have been deposed if
counsel had properly investigated the facts before filing the
conplaint. He had no plan to depose all Denny enpl oyees,
regardl ess of whether they were on duty the day of the incident,
to denonstrate a pattern of discrimnation.

e) 4.5 hours for review ng defendant's notion for sunmmary
judgnent. This notion was filed because plaintiffs alleged the
i nci dent occurred on a date when it did not, so understandably no
def ense wi tnesses renenbered the incident. Plaintiffs' counsel
shoul d not be conpensated for tine that would not have been
expended but for his error.

f) 1.5 hours for the final pretrial nmenorandum because of
its deficient quality.

Deducting these 15.25 hours fromthe total nunber of
docunented hours results in 73.5 conpensabl e hours.

The | odestar, 73.5 hours tines $150 per hour, is $11, 025.

I11. SUCCESS

"The product of reasonable hours tines a reasonable rate
does not end the inquiry. There remain other considerations that
may |l ead the district court to adjust the fee upward or downward,
including the inportant factor of the 'results obtained.'"
Hensl ey, 461 U. S. at 434. Attorney's fees "should only be

awarded to the extent that the litigant was successful."

10



Washi ngton v. Phil adel phia County Court of Conmon Pleas, 89 F.3d

1031, 1042 (3d Cr. 1996). "Because such terns [as 'success' and
'results obtained' ] are unavoi dably anbi guous, the Suprene Court

left the application of these sonewhat elusive terns to the tria
courts, which are nore famliar with the facts of a particul ar

case." Davis v. Southeastern Pennsyl vania Transportation

Authority, 924 F.2d 51, 55 (3d Gir. 1991).

Def endant argues that the case settled for only $15, 000
after a settlenment demand of $150,000, so the attorney's fees
shoul d be reduced by plaintiffs' limted success in the action.

In Gty of Riverside v. R vera, 477 U. S. 561, 574, the

plurality opinion stated that noney damages in civil rights cases
are often a | ess accurate neasure of conpensation than are
damages in other cases. "[We reject the notion that a civil
rights action for damages constitutes nothing nore than a private
tort suit benefitting only the individual plaintiffs whose rights
were violated. Unlike nost private tort litigants, a civil
rights plaintiff seeks to vindicate inportant civil and
constitutional rights that cannot be valued solely in nonetary
terns." 1d.

"I't is inpermssible for a trial judge to nake a reduction
in the attorney's fee solely on the basis of proportionality to
t he damage award." Davis, 924 F.2d at 55. "[A] court may not

dimnish fees... to maintain sone ratio between the fees and the

11



damages awarded." Washington, 89 F.3d at 1041.

Plaintiffs argue that their objective in filing such suit
was not financially notivated, but to expose the discrimnatory
practices of defendant. However, the anount of damages nmay be a
factor in determining attorney's fees if it reflects the extent
to which the plaintiffs were successful on the nerits of their
clains. "The reason why the damage anount is relevant is not
because of sone ratio that the court ought to mai ntain between
damages and counsel fees. Rather, the reason has to do wth the
settled principle ... that counsel fees should only be awarded to
the extent that the litigant was successful. The anount of
damages awarded, when conpared with the anount of danmages
requested, may be one neasure of how successful plaintiff was in
his or her action, and therefore may be taken into account when
awardi ng attorneys' fees to a civil rights plaintiff."

Washi ngton at 1042.

A low settlenent figure alone does not require a reduction
in attorney’s fees, but if that low figure is significantly
reduced froman original demand, it nmay be considered as
reflective of relative success on the nerits. Al so, the
unr easonabl e demand nmay have prevented an earlier settlenent.

Plaintiffs anmended their conplaint to withdraw one
constitutional claimand the other was di sm ssed. They al so

sought punitive damages, injunctive relief, and a declaratory

12



j udgnent; none of these were obtained by settlenent. The fee

award shoul d be reduced slightly based on their limted success.

The $11, 025 | odestar will be reduced by 10% ($1, 102. 50).
Reasonabl e attorney’'s fees will be awarded in the anount of

$9922.50. An appropriate order follows.
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