IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EVENT MARKETI NG CONCEPTS, | NC. : CIVIL ACTI ON
V. :

EAST COAST LOGO, INC., et al. NO. 97-6812

MEMORANDUM AND ORDER

HUTTON, J. June 15, 1998

Presently before the Court is the Defendants’ Mtion to
Dismss Pursuant to Rule 12(b)(6). For the reasons stated bel ow,

t he defendants’ notion is DEN ED.

. BACKGROUND

Taken in the light nost favorable to the non-noving
party, the facts are as follows. On July 16, 1997, the
plaintiff, Event Marketing Concepts, Inc. (“EMC’), contacted
Dudash Novelty Conmpany (“DNC’) in order to purchase 200, 000
printed T-shirts. Pl.’s Conpl. at § 13. EMC explained that it
woul d | ater specify the print design to be placed on the T-
shirts. 1d. Later that day, DNC contacted Eastland G oup, Inc.
(“ELG) in order to purchase the goods necessary to fill EMC s
order. 1d. at T 14. Moreover, DNC sent ELG a purchase order
directed to Lee Bergman, a Vice President of ELG |d.

Al t hough DNC negotiated the terms of the agreenent with

ELG ELG asked that the check for the shirts be nade payable to



East Coast Logo, Inc. (“ECL").\! Pl.’s Ans. at 3. After
negotiating the price and quantity of the order, DNC paid ECL
$288, 846. 32 for the purchase of 160,000 printed T-shirts. 1d. at
1 18. DNC tendered the noney “in reliance upon defendants’

prom se to deliver the printed t-shirts by Septenber 1, 1997.”
Id. This sumrepresented full paynent for the T-shirts. 1d.

In July, 1997, the plaintiff forwarded the print design
to DNC, who sent the design to the defendants. 1d. at § 20. The
def endants again assured DNC that the T-shirts woul d be conpl eted
by Septenber 1, 1997. 1d. However, as of Novenber 5, 1997, the
def endants had not yet delivered the T-shirts to DNC. 1d. at |
26. After learning of the alleged breach, DNC assigned all of
its rights regarding this transaction to the plaintiff. 1d. at
23.

The plaintiff initiated the instant action by filing
its conplaint on Novenber 5, 1997. The plaintiff naned the
follow ng parties as defendants: 1) ELG 2) ECL; 3) Barnett H.
Bergman, the Chief Executive Oficer of ELG and ECL; 4) Larry
Bergman, the President of ELG and ECL; and 5) Lee Bergnman, the

Vice President of ELG and ECL. The plaintiff seeks damages under

1. ECL and ELG are both Pennsyl vani a conpani es, which, at the tinme of the
purchase, were “acting in concert for their nutual benefit.” Pl.’s Conmpl.
5. The plaintiff alleges that “Barnett H Bergman, Larry Bergman, and Lee

Ber gman were the sol e owners, stockhol ders, officers and directors of ELG and
ECL and controlled the activities and busi ness deci sions of said
Corporations.” [1d. § 10. Moreover, the plaintiff clains that the “defendants
were acting in concert as one entity, comrngling funds between the corporate
entities and individuals.” 1d. T 9.



the follow ng | egal theories: breach of contract (Count 1), fraud
(Count I1), conversion (Count 111), and breach of warranty (Count
V). On Decenber 9, 1997, the defendants filed the instant

notion, seeking to dismss the plaintiff’s fraud claim

1. DI SCUSSI ON

A. Failure to Plead Fraud Wth Particularity

The defendants argue that Count Il should be dism ssed
because the plaintiff has failed to plead fraud with specificity.
Rule 9(b) of the Federal Rules of Civil Procedure provides that:

In all averments of fraud or m stake,

the circunmstances constituting fraud or

m st ake shall be stated with particularity.

Mal i ce, intent, know edge, and ot her

condition of mnd of a person may be averred

general |l y.

Fed. R Cv. P. 9(b).

The Third G rcuit has noted that in applying Rule 9(b),
“focusing exclusively on its ‘particularity’ |anguage is too
narrow an approach and fails to take account of the general

sinplicity and flexibility contenplated by the rules.” Seville

| ndus. Mach. Corp. v. Southnmost Mach. Corp., 742 F.2d 786, 791

(3d Cir. 1984), cert. denied, 469 U S 1211 (1985). |Instead, the

Third Grcuit explained that:

Rul e 9(b) requires plaintiffs to plead with
particularity the “circunstances” of the
all eged fraud in order to place the

def endants on notice of the precise

m sconduct with which they are charged, and
to saf eguard defendants agai nst spurious
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charges of imoral and fraudul ent behavi or.

It is certainly true that allegations of
“date, place, or tinme” fulfill these
functions, but nothing in the rule requires
them Plaintiffs are free to use alternative
means of injecting precision and sonme neasure
of substantiation into their allegations of

f raud.

Seville, 742 F.2d at 791; see In re Meridian Secs. Litig., 772 F

Supp. 223, 229 (E.D. Pa. 1991) (discussing specificity
requirenents in fraud claim. Wth regard to clains of
m srepresentation, the Third Crcuit has further expl ained that
t he conpl ai nt need not describe the precise words used; it is
sufficient if the conplaint “describes the nature and subject of
the alleged m srepresentation.” 1d.

In Count Il of the plaintiff’'s conplaint, the plaintiff
al | eges that:

35. During the negotiation and
formati on of the contract set forth above,
defendants materially m srepresented facts so
as to induce the plaintiff and DNC to pay for
sai d goods when defendants had no intention
of delivering said goods as prom sed.

36. Defendants have consistently nade
material representations to the plaintiff and
DNC and these m srepresentati ons constitute
fraud.

37. Defendants’ actions and
m srepresentati ons were deliberately nmade
with the intention of inducing the plaintiff
and DNC to pay for goods which the defendants
had no intention of delivering as prom sed,
and to induce plaintiff to delay filing this
claimby stating that the goods woul d be made
avai lable in a few days, that the purchase
price could not be returned because the funds
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had been placed in an irrevocable letter of

credit and that the goods could only be

delivered if plaintiffs or DNC nade

addi ti onal purchases from defendants.

Plaintiff denmanded proof of these clains, but

def endants have refused to supply any proof

what soever
Pl.”s Conmpl. 91 35-37.

This Court finds these allegations sufficient under
Rule 9(b). The nature and subject of the alleged
m srepresentation are nore precise than those alleged in Seville.
The Court concludes that these allegations give the defendants
sufficient notice of the exact m sconduct with which they are
charged. Accordingly, the defendants’ notion is denied in this

respect.

B. Rule 12(b)(6) - dains Upon Which Relief May Be G anted

The defendants further argue that Count Il should be
di smssed for failure to state a claimunder Rule 12(b)(6) of the
Federal Rules of Civil Procedure. Wen considering a notion to
dism ss a conplaint for failure to state a clai munder Federal
Rule of Civil Procedure 12(b)(6),\2 this Court nust “accept as

true the facts alleged in the conplaint and all reasonabl e

2. Rul e 12(b)(6) states as foll ows:

Every defense, in law or fact, to a claimfor relief in
any pleading . . . shall be asserted in the responsive
pl eading thereto if one is required, except that the
foll owi ng defenses may at the option of the pleader be
made by nmotion: . . . (6) failure to state a clai mupon
which relief can be granted . .

Fed. R Gv. P. 12(b)(6).



i nferences that can be drawn fromthem Dism ssal under Rule
12(b)(6) . . . is limted to those instances where it is certain
that no relief could be granted under any set of facts that could

be proved.” Markowitz v. Northeast Land Co., 906 F.2d 100, 103

(3d Cr. 1990) (citing Ransomyv. Marrazzo, 848 F.2d 398, 401 (3d

Gir. 1988)); see HJ. Inc. v. Northwestern Bell Tel. Co., 492

U S 229, 249-50 (1989). The court will only dismss the
conplaint if “*it is clear that no relief could be granted under
any set of facts that could be proved consistent with the
allegations.”” HJ. Inc., 492 U S. at 249-50 (quoting H shon v.

King & Spal ding, 467 U.S. 69, 73 (1984)).

To state a claimfor fraud under Pennsylvania |aw, a
plaintiff nust allege: (1) a msrepresentation; (2) a fraudul ent
utterance thereof; (3) an intention by the nmaker that the
recipient will thereby be induced to act; (4) justifiable
reliance by the recipient on the m srepresentation; and (5)

damage to the recipient as a proximate result. Scaife Co. v.

Rockwel | - St andard Corp., 285 A 2d 451, 454 (Pa. 1971), cert.

deni ed, 407 U. S. 920 (1972); Wodward v. Dietrich, 548 A 2d 301,

307 (Pa. Super. 1988); see Killian v. MCulloch, 850 F. Supp.

1239, 1252 & n.6 (E.D. Pa. 1994) (discussing damages el enent).
The Court finds that the plaintiff states a valid claim
for fraud under Pennsylvania |law. The plaintiff alleges that:

(1) the defendants “nmisrepresented facts so as to i nduce the



plaintiff and DNC to pay” for the T-shirts; (2) the defendants
acted “deliberately”;® (3) the defendants acted with the
“Iintention of inducing the plaintiff and DNC to pay for goods
whi ch the defendant had no intention of delivering as prom sed”;
(4) the plaintiff and DNC relied on the defendants’

nm srepresentations, by paying the defendants for the T-shirts;*
and (5) the plaintiff suffered damages as a proximate result.
See Pl.’s Conpl. 99 35-37. Accordingly, the defendants’ notion
is denied in this regard.

An appropriate Order follows.

3. The Pennsyl vani a requi renent of “fraudul ent utterance” means as “anything
cal cul ated to deceive.” See Smith v. Renaut, 564 A 2d 188, 191 (Pa. Super.
1989). Rule 9(b) requires only a general avernment for state of mnd.

4, In this case, whether the reliance was justified or reasonable involves a
determi nation of factual matters that may not be properly resolved in this
notion to disniss.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EVENT MARKETI NG CONCEPTS, | NC. : ClVIiL ACTI ON
. .
EAST COAST LOGO, INC., et al. . N0 97-6812
ORDER
AND NOW this 15t h day of June, 1998, upon
consi deration of the Defendants’ Mdtion to D sm ss Pursuant to Rule
12(b) (6) (Docket No. 3), IT IS HEREBY ORDERED t hat the defendants’

nmotion i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



