IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAN D. ANBAR, M D.
Plaintiff,

V. Civil Action
No. 97- CVv- 1138

DI ANE LEAHAN, et al.,
Def endant s.

Gawt hrop, J. June , 1998
MEMORANDUM

Before the court is the Summary Judgnent Motion of
Def endants D ane Leahan, John Reed, and the Pennsyl vani a Medi ca
Professional Liability Catastrophe Loss Fund, plaintiff’s
response to defendants' notion, and defendants' reply. For the
reasons set forth below, | shall grant summary judgnment on
plaintiff’s 42 U S.C. 8 1983, civil conspiracy, and breach of
contract clains, and deny summary judgnment on plaintiff’s
defamation claim Additionally, | shall dismss plaintiff’s
request for injunctive relief against all defendants for failure
to exhaust avail able adm nistrative renedies.

| . Backagr ound

This case arose out of the settlenent of a nedica
mal practice action in Pennsylvania state court. |In that case,
the famly of Brooke Schaffer, a young girl with congenital
neur onuscul ar di sorder, sued a nunber of physicians and Hahnemann

University Medical Center for mal practice after the girl suffered



irreversible neurol ogical deficits follow ng a radi ol ogi cal
procedure. Plaintiff, Dr. Ran Anbar, a pediatric pul nonol ogi st,
was a defendant in that case.

Plaintiff had primary insurance with Physicians |Insurance
Conpany (PIC), which provided up to $200, 000 of coverage, and
excess insurance with the Pennsyl vani a Medi cal Prof essi onal
Liability Catastrophe Loss Fund (the CAT Fund), a statutorily
establ i shed executive agency of the Comonweal th of Pennsyl vani a
t hat provides excess nedical professional liability insurance
coverage to Pennsylvania health care providers. The CAT Fund
provided plaintiff an additional $1 mllion of coverage. Based
on the extent of Brooke Schaffer’'s injuries and the potenti al
amount of liability of the defendant health care providers, the
CAT Fund engaged in settlenent negotiations with the Schaffer
famly, ultimately agreeing on a settlenent sum of $1, 800, 000.

It was determ ned that a physician other than plaintiff was
primarily responsible for the girl’s injuries. The CAT Fund and
his primary insurer tendered that physician's liability limts,
whi ch anmounted to a total of $1,200,000 -- $200,000 fromthe
primary insurer and $1 million fromthe CAT Fund. The CAT Fund
t endered anot her $600,000 to reach a total of $1, 800, 000.

Plaintiff produced an expert report stating he had conforned
to the requisite standards of care in his treatnent of Brooke
Schaffer. Based on this report and his belief that his conduct
was proper, plaintiff refused to consent to the settlenent, which

was his right under his contract with PIC.
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The Schaffer settlenment was finalized on or about August 31,

1996. The Rel ease signed by the Schaffers stated:

FOR AND | N CONSI DERATI ON of the sum of

$300, 000 paid to the undersigned, receipt of

which is hereby acknow edged; and for the

prom se of paynent in the anount of

$1, 500, 000 made by the Medi cal Professional

Liability Catastrophe Loss Fund the

undersigned do fully rel ease and di scharge

Ran A. Anbar, MD. . . . fromany or all

causes of action, clains and demands of

what soever kind on account of all known and

unknown injuries, |osses and damages

al | egedly sustained by the undersigned.
The Rel ease also stated that the CAT Fund reserved "the right to
pursue their rights of contribution and i ndemity agai nst non
payers, including . . . Ran A Anbar, MD. . . . whose liability
to plaintiffs rel easee hereby di scharged."”

Plaintiff alleges that in an attenpt to recover the $600, 000
expended in excess of the one physician's policy Iimts, the CAT
Fund, through the actions of Leahan, the Fund's O ai ns Manager,
and Reed, the Fund’s Director, attenpted to coerce plaintiff’s
consent to the settlenent so that they could partake of his
$200,000 PIC policy Iimt. To this end, Leahan sent a letter to
plaintiff, and another physician who had wi thheld consent to
settlenment, in which she stated that the CAT Fund believed that
"the physicians’ refusal to consent to settlenent . . . is

unreasonable and in bad faith," and further, stated that "the

Fund will [ ] seek indemification fromthe [physicians'] basic
professional liability insurer . . . for their primry coverages
and/ or fromthe named physicians, personally.” On January 24,
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1996, the CAT Fund filed a nedical mal practice paynent report
with the National Practitioners Data Bank (the Data Bank)
identifying plaintiff as a practitioner on whose behal f the
settl enent paynent to the Schaffers was made and specifically
stating that $200,000 of the settlenment was attributable to
plaintiff.

The Data Bank was enacted as part of the Health Care Quality
| nprovenent Act of 1986 (HCQ A), 42 U.S.C. 8§ 11101 et seq., in
part, "to restrict the ability of inconpetent physicians to nove
fromState to State wi thout disclosure or discovery of the
physi ci an’ s previ ous damagi ng or inconpetent performance." 42
US C 8§ 11101(2). Accordingly, the HCQ A requires insurance
conpani es that make paynents in settlenent of nedical malpractice
clains to report certain informati on pertaining to such paynents,
i ncluding, "the nane of any physician . . . for whose benefit the
paynent is made." 42 U S.C. 8 11131 (a) & (b)(1). The
information included in a report is confidential and can be
accessed only under limted circunstances. See 42 U S.C. 8§
11137(b)(1). Moreover, the HCQ A includes a provision stating
that "a paynent in settlenent of a nedical mal practice action or
claimshall not be construed as creating a presunption that
medi cal mal practice has occurred.” 42 U S.C. § 11137 (d).

Plaintiff brings clains agai nst Leahan and Reed all eging
defamation (Count 1), civil conspiracy (Count I1), and violation
of 42 U.S.C. 8§ 1983 (Count VII), and against the CAT Fund

al l eging breach of contract (Count I11). Plaintiff also seeks
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injunctive relief against Leahan, Reed and the CAT Fund (Count V)
and the Data Bank (Count VI) asking this court to direct themto
correct the information submtted to the Data Bank in the

mal practice report.

[1. Summary Judgnent Standard

Summary judgnment is proper "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law" Fed. R Cv. P. 56(c). Unless
evidence in the record would permit a jury to return a verdict
for the non-noving party, there are no issues for trial, and

summary judgnent becones appropriate. Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 248 (1986). In considering a notion for
summary judgnent, a court does not resolve factual disputes or
meke credibility determ nations and nust view facts and
inferences in the Iight nost favorable to the party opposing the

nmot i on. Siegel Transfer, Inc. v. Carrier Express, Inc., 54 F.3d

1125, 1127 (3d Cr. 1995). The party opposing the summary
j udgnent notion nust cone forward with sufficient facts to show

that there is a genuine issue of material fact. Celotex Corp. V.

Catrett, 477 U.S. 317 (1986).

[11. Di scussi on

A. Section 1983

To establish a claimunder § 1983, a plaintiff nust

denonstrate a violation of a right secured by the Constitution
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and the laws of the United States, and that the all eged
deprivation was coommtted by a person acting under color of state

law. Mark v. Borough of Hatboro, 51 F.3d 1137, 1141 (3d Gr.

1995). As set forth in his conplaint, the basis of plaintiff’s
81983 claimis that

Leahan and Reed were acting under the color

of state | aw when they inproperly, unlawfully

and wongfully threatened the plaintiff with

| egal action because he refused to consent to

settle and when they inproperly, unlawfully

and wongfully reported to the Data Bank that

t he sum of $200, 000. 00 had been paid on his
behal f in settlement of the Schaffer case.

Def endants correctly point out that plaintiff has failed to
identify any right, privilege, or imunity secured by the
Constitution with which they allegedly interfered.

Injury to reputation alone is insufficient to nmake out a

claimunder 8 1983. Robb v. City of Philadel phia, 733 F.2d 286,

294 (3d CGr. 1984). Although state |aw creates property rights

protected by the Fourteenth Anendnent, Cdark v. Twnshp of Falls,

890 F.2d 611, 617 (3d Cir. 1989), injury to liberty interest in
reputation is actionable only if additional deprivation is
suffered. Plaintiff has conceded that he has suffered no | oss of
enpl oyment or financial |oss attributable to the CAT Fund's
actions. Thus, plaintiff has presented no evidence that he
suffered any additional injury that would give rise to a
deprivation-of-liberty interest under the Fourteenth Amendnent.

B. Qualified | mmunity

Def endants argue that they are entitled to qualified
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imunity under Harlow v. Fitzgerald, 457 U S. 800 (1982) agai nst

all of plaintiff's clains. Harlow sets forth the genera
principle that “governnmental officials perform ng discretionary
functions generally are shielded fromliability for civil damages
insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonabl e person
woul d have known.” 1d. at 818 (1982). However, the clearly
established right the official allegedly violated nust be a

federal constitutional or statutory right. See Davis v. Scherer,

468 U. S. 183, 193-196 (1984). Thus, Leahan and Reed are
potentially entitled to qualified imunity only as to plaintiff’s
8 1983 claim which, as discussed above, is no |onger at issue.

C. Jurisdiction

The parties have raised the issue of whether this court
retains jurisdiction over this matter if plaintiff’s 8§ 1983 claim
-- the only federal claimalleged -- is dismssed. Plaintiff
states that the court retains jurisdiction under 28 U S.C. 8§
1332(a) (1), and further argues that defendants have waived their
right to assert the court’s lack of subject matter jurisdiction.
Def endants counter that the allegations in the conplaint do not
set forth the citizenship of the parties, and plaintiff cannot
present sufficient evidence to justify that the anmount in
controversy is in excess of $75, 000.

The defense of |ack of jurisdiction over the subject matter
is expressly preserved against waiver. Fed. R CGv. P. 12(h)(2)

and (3). It is always within the province of the court, and
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indeed is the court’s duty, to dismss an action at any tine if
subject matter jurisdictionis lacking. Fed R Gv. P. 12
(h)y(3). Plaintiff, who is currently, and was at the tine of the
filing of his conplaint, a citizen of New York, recently filed a
notion to anend his conplaint setting forth the avernents
denmonstrating diversity jurisdiction, now necessary to keep his
remai ning clains before this court.

D. Def amati on

1. Statute of Limtations
Def endants argue that the statute of limtations has run on
plaintiff's defamation claim Pennsylvania | aw provides for a
one-year statute of limtations on clains of defamation. 42 Pa.
C.S. 8§ 5523. Pennsylvania courts have held that the statute of
limtations begins to run in defamation cases "upon the
occurrence of the final event necessary to make the cl aim

suable.” Merv Swi ng Agency, Inc. v. GahamCo., 579 F. Supp.

429, 430 (E.D. Pa. 1983)(citation omtted). "Under the discovery
rule, the statute of |imtations does not begin to run until the
plaintiff has discovered his injury or, in the exercise of

reasonabl e diligence, should have discovered his injury." Doe v.

Kohn Nast & Graf, P.C., 866 F. Supp. 190, 195 (E.D. Pa. 1994)

(quoting Pocono Int'l Raceway v. Pocono Produce, Inc., 468 A 2d

468, 471 (Pa. 1983)).

The incidents at issue occurred in the tinme period between
January 24 and February 15, 1996. The CAT Fund filed the report
with the Data Bank on January 24, 1996. Plaintiff filed suit on
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February 14, 1997. Plaintiff states that he first discovered the
al |l eged defamati on on February 15, 1996, when he received a
letter froma third party, referring to the Data Bank report.
Al t hough defendants suggest that plaintiff could have been aware
of the report as early as August 31, 1996, the date of the
settlement, the plaintiff would have to have been particularly
prescient to have known of the alleged defamati on before it
happened, on the occasion of its being plopped into the Data
Bank. Accordingly, the date the report was filed - January 24,
1996 - was the | ast possible tine plaintiff knew, or, with the
exerci se of reasonable diligence, should have known, of the
al l egedly defamatory report.

Al t hough the HCQ A appears to require that the subject of a
report be notified and sent a copy of subm ssions reporting
nmedi cal mal practice paynents, the record reveals no suggestion
that this here occurred. It is the insurers, not the
practitioners thenselves, that the HCQ A requires to file a
report upon the paynent of nedical nal practice settlenent. Thus,
even in the exercise of due diligence, there does not appear to
be reason for plaintiff to have known of the requirenent that a
report be filed with the Data Bank after the Schaffer settlenent.
Even assum ng that plaintiff was aware of the statutory
requirenent for the filing of nedical nmal practice paynents by
i nsurers, because plaintiff believed that he was excl uded from
the settlenent, it follows that he would not have thought that

t he CAT Fund would identify himin a nedical - mal practi ce- paynent
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report. For these reasons, | conclude that plaintiff’'s
defamation claimis not tinme-barred, but instead was filed before
the statute of limtations had run. But in any event, at the
very least, it is a jury question.

2. Def amati on C aim

Under Pennsylvania |law, the elenents of a claimof
defamation are (1) a defamatory conmunication, (2) that pertains
to the plaintiff, (3) published by the defendant to a third
party, (4) who understands the communi cation to have a defamatory

meaning with respect to the plaintiff, and (5) that results in

injury to the plaintiff. Mnsman v. Tuman, 970 F. Supp. 389, 396
(E.D. Pa. 1997)(citations omtted). A defamatory commruni cation
"tends to harmthe reputation of another so as to lower himin
the estimation of the community or deter third persons from

associ ating or dealing with him” Beckman v. Dunn, 419 A 2d 583

(Pa. Super. 1980). Specifically, a comunication is defanmatory
if it "ascribes to another conduct, character, or a condition
that woul d adversely affect his or her fitness for the proper
conduct of his or her [ awful business, trade or profession.”

Li vingston v. Miurray, 612 A 2d 443, 447 (Pa. Super. 1992). The

HCQ A includes a provision expressly proclaimng that there is no
presunption that nedical mal practice settlenent paynents are an

admi ssion of liability.' Nonetheless when the information -- or

"Ininterpreting information reported under this
subchapter, a paynent in settlenent of a nedical nalpractice
action or claimshall not be construed as creating a presunption
t hat nedi cal mal practice has occurred.” 42 U S.C. § 11137 (d).
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m sinformation -- comes across the conputer to those who are
searching the Data Bank that one Dr. Anbar settled a nedica

mal practice clai magainst himfor $200, 000, one m ght reasonably
draw the inference that the paynent of that sumin that
litigation context neans that the payor was quite possibly a

mal practitioner. $200, 000, although not a huge sum is
nevert hel ess not pocket change, a nere nuisance fee to nake a
groundl ess suit go away. If it turns out that statenent as to
Dr. Anbar's having been the payor of $200,000 was fal se, and that
that sum was paid over his objection, then the clear defam ng
inference is that his nedical dereliction becones actionable: it
tends to tell the reader that Dr. Anbar is one who negligently
injures, or has injured, his patient or patients. That is the
sort of inference that can tend to enpty his reception room and
dimnish his future job prospects. It falls squarely within the

| anguage of Beckman and Livi ngston.

Accordingly, the HCQ A confers imunity on any person who
makes a report to the Data Bank “w thout know edge of the falsity
of the information contained in the report.” 42 U S.C. 8§
11137(c)(1994). Thus, "imunity for reporting exists as a matter
of law unless there is sufficient evidence for a jury to concl ude
the report was false and the reporting party knew it was false."

Brown v. Presbyterian Healthcare Servs., 101 F.3d 1324, 1334

(10th Cir. 1996).
Def endants argue that because plaintiff was a practitioner

for whose benefit the Schaffer settlenent was paid, the
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information in the report was true. Although plaintiff did not
consent to settlenent, the Schaffers agreed to release plaintiff
only after partial paynent was made and further paynent was
prom sed by the CAT Fund. That paynent was nade under the
presunption that the CAT Fund would [ ater seek contribution from
PIC and plaintiff for that portion of the settlenent the CAT Fund
determ ned was attributable to plaintiff. Plaintiff argues,
however, that it was only half true and thus, fatally false. He
personal |y paid nothing. Hence, his designation as a "non payor"
on the rel ease constituted the actual truth. 1In any event, he
asserts that his nane should never have been placed in the Data
Bank at all. But even so, the evidence suggests his designation,
as entered into the Data Bank, was |ess than true.

| confess that both these argunents have sone appeal. There
exi sts sone question as to whether the Data Bank report was
technically true. The CAT Fund argues that it had the discretion
and authority to enter into the Schaffer settlenent, see 40 P.S.
§ 1301.701(f);? it points out that it had the right to later seek
contribution fromplaintiff; and it notes that it had a statutory
duty to report these events to the Data Bank, thus preserving the
integrity of the CAT Fund. It is true that the HCQ A provides
imunity to one making such a report. But that imunity is not

absol ute: section 11137(c) of the HCQ A states: "No person or

240 P.S. § 1301.701(f) states, in part, "The director is
authorized to defend, litigate, settle or conprom se any claim
payabl e by the fund."
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entity . . . shall be held liable in any civil action with
respect to any report made under this subchapter . . . wthout
know edge of the falsity of the information contained in the
report." Wether the CAT Fund had such know edge of falsity
strikes me as a genuine jury question.

The CAT Fund al so argues that plaintiff has not nade out a
cl ai m of danages. However, "[u]nder Pennsylvania |law, [a
plaintiff is] entitled to recover for injury to his reputation as
wel |l as for personal humliation and nental anguish as |ong as he

present[s] conpetent evidence of such harm"™ Marcone v.

Pent house Intern. Magazine for Men, 754 F.2d 1072 (3d Cir.

1985) (finding plaintiff's own testinony as to harmto reputation
and nmental anguish sufficient to permt recovery). | find that
there exists sufficient evidence fromwhich a jury could concl ude
that plaintiff suffered injury to his reputation. Plaintiff

all eges that he was first notified of the Data Bank report in a

| etter dated February 15, 1996. The letter asked plaintiff to
provi de additional information concerning the nmalpractice claim
and told himthat without that information his application for
prof essi onal credentials could not be processed. The very fact
that plaintiff was required to explain the Data Bank report
supports plaintiff’s claimthat he suffered inpairnent of
reputation and standing in the community or personal humliation.
| ndeed, the Tenth Grcuit, confronted with the sane situation,
stated that this type of evidence was sufficient. See Brown, 101

F.3d at 1336.
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Accordingly, sunmary judgnent on plaintiff’s defamation
claimw || be denied.

E. duvil Conspiracy

Plaintiff also brings a claimfor civil conspiracy.
Def endants point out that it is unclear whether plaintiff alleges
Leahan and Reed conspired to defraud, or conspired to defane.
However, because | find that Leahan and Reed acted only in their
official capacities, the specific basis for plaintiff’s
al l egation of conspiracy is irrel evant.

"Under Pennsylvania |law, a corporation cannot conspire with
itself, nor wwth its officers and agents, unless those
i ndividuals are acting for personal reasons, . . . as opposed to

acting in the best interests of the corporation.” Doe v. Kohn

Nast & Graf, P.C., NO CV. A 93-4510, 1994 W 517989, at *4

(E.D. Pa. Sept. 20, 1994). The allegations agai nst Reed and
Leahan do not support the claimthat they acted for a purpose
unconnected to their positions as officers or agents of the CAT
fund. Their actions are ones of adm nistrators who were trying
to follow the rules and regul ati ons under which they daily
operate, and which fall conpletely within the context of their
job duties. Since the evidence reveals that any actions taken by
Leahan and Reed in furtherance of the all eged conspiracy were not
taken in their personal capacities, but were taken in their
capacities as officers or agents of the CAT Fund, this claimnust

be rejected And, as nentioned above, a corporation cannot

conspire with itself. Accordingly, sumrary judgnent on
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plaintiff’s claimof civil conspiracy will be granted.
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F. Breach of Contract

In his conplaint, plaintiff alleges that the CAT Fund
breached its contractual and statutory duty to plaintiff by
failing "to effectuate a pronpt and reasonabl e settlenent of the
Schaffer litigation . . . [and by failing to] nmake fair and
accurate reports concerning the settlenent of nmal practice actions

to the Data Bank." The CAT Fund noves for sunmary judgnent
on plaintiff’s breach-of-contract claim arguing that he failed
to establish either a contractual relationship between plaintiff
and the CAT Fund, or otherw se denonstrate standi ng upon which he
can sustain this cause of action. Plaintiff offered no response
to this notion and I find that the CAT Fund has correctly stated
the law in this regard.

Under Pennsylvania |law, there is no contractual relationship

bet ween the CAT Fund and health care providers. See Finkbiner v.

Medi cal Professional Liability Catastrophe Loss Fund, 546 A. 2d

1327, 1329 (Pa. Cmwth. 1987). Thus, plaintiff's claimthat the
CAT Fund owed hima contractual duty is unsupportable. Nor does
the statute creating the CAT Fund provide for a cause of action,
ei ther by express statutory text or inferred |legislative intent.
Thus, there is no basis upon which plaintiff can sue the CAT Fund

for breach of a statutory duty. See Lutheran Distrib. v.

Wei | ersbacher, 650 A 2d 83 (Pa. Super. 1994) (holding that in

order to maintain an action against a public entity for breach of
a statutory duty, the statute upon which plaintiff relies nust

provide, either explicitly or inplicitly, for a private right of
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action). Accordingly, summary judgnent will be granted on
plaintiff’s breach of contract claimagainst the CAT Fund.

G _Injunctive Relief

Count V of plaintiff's conplaint seeks injunctive relief in
the formof "an Order directing defendants Leahan, Reed and the
CAT Fund to file a supplenental report with the Data Bank to
correct the false and inaccurate statenents in their prior report
and to reflect the fact that plaintiff did not consent to or
participate in the paynent of any nonies in the settlenent of the
Schaffer litigation."

The HCQ A regul ations set forth a procedure for chall enging
the accuracy of a report submtted to the Data Bank. See 42
CF.R 8 60.14 (titled "How to dispute the accuracy of National
Practitioner Data Bank information"). The National Practitioner
Dat a Bank Gui debook nore specifically sets forth the step-by-step
process by which the subject of a report submitted to the Data
Bank can di spute the information contained in the report. Yet,
the record is devoid of evidence that plaintiff took any steps
under the avail able adm nistrative procedures to dispute the
accuracy of the report the CAT Fund submtted to the Data Bank.

"The doctrine of the exhaustion of adm nistrative renedies
is one anong rel ated doctrines -- including abstention, finality,
and ripeness -- that govern the timng of federal-court

deci si onmaking." MCarthy v. Mdigan, 503 U S. 140, 144 (1992).

The general rule concerning exhaustion is "that no one is

entitled to judicial relief for a supposed or threatened injury
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until the prescribed adm nistrative renmedy has been exhausted."

MKart v. United States, 395 U S. 185, 193 (1969). Cenerally, a

plaintiff must exhaust all required adm nistrative renedies

before bringing a claimfor judicial relief. Robi nson v. Dalton,

107 F.3d 1018, 1020 (3d Gr. 1997)(citation omtted).

Courts in other jurisdictions have been confronted with
causes of action simlar to that presented here and have held
that the HCQ A regul ations, specifically, 45 CF. R 8 60.14, is
applicable to a dispute between a practitioner and the reporting
entity. One court stated:

Allowing plaintiff to bypass [adm nistrative]
procedure sinply by choosing to sue the
reporting entity directly would be contrary
to the obvious intent of the drafters of the
governing regulations . . . Therefore, the
adm ni strative renedial procedure set forth
in 45 CF. R 8 60.14 nust be conpleted before
a civil suit against the reporting entity is
commenced.

Bi gnman v. Medical Liab. Miut. Ins. Co., No. 95-CVv-1733, 1996 W

79330, at *4 (S.D.N. Y. Feb. 22, 1996). Thus, because plaintiff
has not exhausted his admi nistrative renedies, this court |acks
jurisdiction to provide injunctive relief at this juncture.

Plaintiff's claimfor injunctive relief against the Data
Bank too nmust fail for the sane reasons.

An order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAN D. ANBAR, M D.,
Plaintiff,

V. Civil Action
No. 97- CVv- 1138

DI ANE LEAHAN, et al.,
Def endant s.

ORDER

AND NOW this day of June, 1998, Defendants' Mbdtion for
Summary Judgment (No. 19) is DENIED as to plaintiff’s defamation
claimand GRANTED as to plaintiff’s civil conspiracy claim
breach of contract claim 42 U S.C. § 1983 claim and request for

i njunctive relief.

BY THE COURT:

Robert S. Gawt hrop, 111 J.



