IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ZACHARY GREGG : CIVIL ACTI ON
V.
JAMES W SM TH, et al. ; NO. 97-4894

VEMORANDUM ORDER

Presently before the court is plaintiff’'s Mtion for

Leave to Proceed I n Forma Pauperis. Because it appears that

plaintiff, who is confined at SCI Dallas, is unable to prepay the
usual $150 filing fee to initiate a civil action and has
acknow edged his responsibility to pay the fee in installnents as
provided by 28 U.S.C. §8 1915(b), the Mtion will be granted.
Plaintiff clains that while he was an inmate at SCl
Graterford, defendants violated his constitutional rights by
filing and acting upon a false m sconduct report resulting in his
di sci plinary confinenment and by refusing to rel ease excul patory
information to himfor subm ssion to the state parole board when
it considered petitioner’s parole request.
Petitioner alleges that defendant Smith filed a false
m sconduct report about himwhich resulted in sixty days of
restricted or disciplinary confinenent. He alleges that the
fal se report was part of the information forwarded to the state
parol e board which denied his request for parole, apparently in

| ate 1996 or early 1997.



Petitioner alleges that defendant Terra approved the
m sconduct report knowing it was false. He also alleges that
defendant Terra failed to provide himwith a notice of the
m sconduct or an inmate version formand witness list for his
di sci plinary hearing.

Petitioner alleges that defendant Jones, the hearing
exam ner who sustained the m sconduct charge, falsely noted that
petitioner declined to attend the hearing when it shoul d have
been apparent that he had no notice. Petitioner also alleges
that M. Jones "lied" about the basis for sustaining the
m sconduct charge as he had access to a | aboratory report which
showed petitioner had tested negative at the tine he was accused
of drug possessi on.

Petitioner alleges that defendant Vaughn denied his
m sconduct appeal as untinely know ng petitioner had a
"reasonabl e excuse" for the delay. Petitioner alleges that
Superint endent Vaughn and defendant Jeffes w thheld the
excul patory | aboratory report from himwhen he asked for a copy
to submt to the parol e board.

Plaintiff alleges that because of the m sconduct, he
| ost his prison job.

Plaintiff alleges that after he conpl ai ned about the

foregoing to unidentified "staff," he was placed in the nental

health unit where he was forced to take nedication against his



will. He does not elaborate on the type, frequency or effects of
such nedi cation
Because plaintiff had no liberty interest which was

deprived by sixty days of disciplinary confinenent, see Sandin v.

Conner, 515 U. S. 472, 486 (1995); Giffin v. Vaughn, 112 F. 3d

703, 708 (3d Cir. 1997), he had no right to due process and thus
has failed to present a cogni zabl e constitutional claimregarding

that confinement. See Smth v. Luciani, 1998 W. 151803, *5 (E. D

Pa. Mar. 31, 1998) (no constitutional claimfor use of false
m sconduct report and refusal to consider excul patory
phot ogr aphi ¢ evidence in inposing seven nonths of disciplinary

confinenment); Van Collins v. Washington, 1996 W. 210067, *5 (N.D.

[11. Apr. 9, 1996) (no constitutional claimfor filing fal se

m sconduct report and conspiring to withhold notice of hearing
and excul patory docunentary evidence or for adjudication of guilt
by hearing exam ner who knew plaintiff was not guilty). Even
prior to Sandin, there was no recogni zed constitutional right to
an adm nistrative appeal from an adverse determ nation at a

disciplinary hearing. See Garfield v. Davis, 566 F. Supp. 1069,

1074 (E.D. Pa. 1983). See also Cage v. Canbria, 1996 W 506863,

*1 (N.D. Cal. Aug. 19, 1996).
Simlarly, because plaintiff has no protected liberty
interest in receiving parole which is discretionary in

Pennsyl vani a, see Waver v. Pa. Bd. of Probation and Parole, 688




A.2d 766, 770 (Pa. Cmth. 1997), the use of erroneous or false
information in connection with a parole reviewis not a federal

constitutional violation. See Reffitt v. N xon, 917 F. Supp.

409, 413-14 (E.D. Va. 1996) (no constitutional claimfor
providing false information in prison file to parole board which
relied upon it in denying parole where parole discretionary under
state | aw).

Plaintiff has no constitutional right to obtain or

retain a prison job. See Penrod v. Zavaras, 94 F.3d 1399, 1407

(10th Gr. 1996); Quinn v. Cunningham 870 F. Supp. 25, 27 (E. D

Pa. 1995).

Plaintiff does have a protected liberty interest in
avoi ding unwanted treatnent with anti psychotic nedi cation or
simlar drugs with serious potential side effects. See

Washi ngton v. Harper, 494 U S. 210, 221 (1990); Sullivan v.

Fl anni gan, 8 F.3d 591, 598 (7th Cr. 1993). Due process requires
that before a state may involuntarily adm ni ster such nedication
intreating an inmate, it nust enpl oy adequate procedures to
ensure that the inmate’'s interests are taken into account and
must fairly determ ne that the proposed treatnent is appropriate
to aneliorate a danger posed by the inmate and is in his nedical

interest. See Harper, 494 U. S. at 227, 233.

Har per invol ved the ongoing, long-termtreatnent of an

inmate with a potent antipsychotic drug. An appropriate drug nay



be involuntarily adm nistered wthout a hearing consistent with
due process on a short-term energency basis when, consistent wth
accepted nedi cal judgnent, a doctor determnes it is in the

medi cal interest of an inmate who otherw se poses a danger to

hi msel f or others. Hogan v. Carter, 85 F.3d 1113, 116-17 (4th

Cr. 1996); Wlson v. Chang, 955 F. Supp. 18, 20-21 (D. R I

1997). See also U.S. v. Bechara, 935 F. Supp. 892, 894 (S.D

Tex. 1996) (noting difference between use of sedatives and type
of potent mnd altering drugs at issue in Harper).
If plaintiff in good faith can identify or describe an
i ndi vidual or individuals acting under color of state | aw who
were involved in the admnistration of a significant drug to him
on a repeated or sustained basis against his will w thout
procedural safeguards and a prior finding of nedical
appropri ateness, he may have a cogni zabl e constitutional claim
ACCORDI NAY, this day of June, 1998, IT IS

HEREBY ORDERED that plaintiff’s Mdtion for Leave to Proceed In

Fornma Pauperis is GRANTED and, consistent with 28 U S.C. §

1915(e)(2)(B)(ii), the conplaint in this action is D SM SSED

W t hout prejudice to present an anended conplaint within thirty
days setting forth a claimfor involuntary nedication wthout due
process against a particular individual or individuals if this is
plaintiff’s intent and such can be done in good faith.

BY THE COURT:

JAY C. VALDMAN, J.



