IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARVAI NE MESA : CIVIL ACTI ON
V.

KENNETH S. APFEL, :
COW SSI ONER OF SOCI AL SECURI TY : NO. 97-3094

VEMORANDUM ORDER

Plaintiff is a prevailing party in this Social Security
disability benefits case. Presently before the court is
plaintiff’s nmotion for attorney’s fees under the Equal Access to
Justice Act (“EAJA"). See 28 U S.C. § 2412.

Plaintiff requests attorney’'s fees in the anmount of
$3437.50 for 27.5 hours of work at the statutory rate of $125.00
per hour plus costs of $190.00. Defendant does not contest
plaintiff’s entitlement to fees and costs, but seeks to elimnate
four of the hours clainmed by plaintiff and thus to reduce the
request ed award by $500.

Def endant contests plaintiff’s request for three hours
of attorney tine spent at oral argunment in this case, including
travel time between counsel’s office and the federal courthouse.
Def endant contends that “travel tinme is not conpensabl e under the
EAJA” and that one half hour is reasonable for an oral argunent.

Def endant submits no affidavit fromhis attorney or
ot her evidence to show that oral argunment was in fact 30 m nutes,

and does not dispute that it takes al nost one hour to travel from



Jenki ntown to the courthouse. Def endant relies on Boll enbacher

V. Secretary of Health and Human Services, 737 F. Supp. 874 (WD

Pa. 1990) to argue that "travel time is not conpensabl e under the
EAJA." The Court in that case, however, nerely declined to
approve four and a half hours of conpensation for a round-trip
bet ween Anbridge and Pittsburgh by an attorney to file a

pleading. 1d. at 877 & n.2. The Court in Bollenbacher did not

hold that attorney travel tine may never be conpensated. A
messenger, of course, can file a pleading. A nessenger cannot
present oral argunent in a court proceeding.

O her courts have all ow conpensation of attorneys for

travel tinme under the EAJA. See, e.g., Cooper v. United States

Rai |l road Retirenent Board, 24 F.3d 1414, 1417 (D.C. Gr. 1994);

Peterson v. Shalala, 818 F. Supp. 241, 244 (S.D. IIl. 1993);

Doucette v. Sullivan, 785 F. Supp. 1056, 1059 (D. Maine 1992)
(approving plaintiff’s claimfor 4.2 hours of travel tine for

| egal research); R zzo v. Secretary of Health and Human Servs.,

1989 W 126554, *2 (WD.N. Y. Cct. 16, 1989) (approving award

whi ch included travel tine to courthouse); Eanes v. Sullivan,

1989 W 126542, *6 (WD.N. Y. Oct. 20, 1989) (allow ng
conpensation for five hours for oral argunent which included

travel time); Kennedy v. Heckler, 598 F. Supp. 124, 124-25 (D

M. 1984) (permitting award for attorney’ s travel tine). See also

| nt ernati onal Wodworkers of Anerica v. Donovan, 792 F.2d 762,




767 (9th Cir. 1985) (itenms ordinarily billed to client generally
recoverabl e under EAJA).
On the other hand, a few courts have disal |l owed

conpensation for travel tine. See Crudele v. Chater, 1997 W

198076, *5 (S.D.N. Y. April 23, 1997) (excluding tinme spent by

attorney traveling to court conference); Pettyjohn v. Chater, 888

F. Supp. 1065, 1069 (D. Colo. 1995) (excluding tine spent by

attorney traveling to oral argunent); Coup v. Heckler, 706 F
Supp. 405, 408 (WD. Pa. 1989) (reducing award to exclude trave
time for court appearance).

The court believes that it is fair and reasonable to
conpensate counsel for otherwise billable tinme he was required to
spend traveling to attend a schedul ed court argunent on a
di spositive notion.

Def endant al so contests the request for two and a hal f
hours of tinme dedicated to preparing the present notion and
supporting brief. Defendant contends that two and a half hours
i s excessive and that one hour woul d adequately conpensate
plaintiff’s attorney for this task.

It does not appear that two and a half hours was an
unr easonabl e anmount of tine to prepare the petition and brief in
guestion. The court al so cannot agree with defendant that such

wor k coul d have been done by a secretary or |egal assistant,



especi al ly when counsel could expect that the petition may be
chal | enged by defendant as indeed it was.

Upon exam nation of plaintiff’s application, supporting
affidavit and the parties’ subm ssions, the court concludes that
the 27.5 hours of tine expended by plaintiff’s attorney is
reasonabl e and properly conpensabl e under the EAJA. The court
will also award $190.00 in uncontested costs.

ACCORDI NG&Y, this day of June, upon
consideration of plaintiff’s Mdtion for Award of Attorney’s Fees
Pursuant to 28 U . S.C. 8§ 2412 (Doc. #14), and defendant’s response
thereto, I T IS HEREBY ORDERED that said Mtion is GRANTED and
plaintiff is awarded $3,437.50 for attorney’'s fees and $190. 00

for costs.

BY THE COURT:

JAY C. VWALDMAN, J.



