IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI RG NI A SEENEY, : ClVIL ACTI ON
Plaintiff, :
V.

COVMUNI TY ACTI ON AGENCY OF

DELAWARE COUNTY, INC., et al. :
Def endant s. : NO. 94-CV-1649

VEMORANDUM & ORDER

J.M KELLY, J. JUNE , 1998
Presently before the Court is the Mdtion in Limne of
Defendants in this action, seeking to exclude from evidence a
report of the Pennsylvania Bureau of Affirmative Action and
Contract Conpliance (PBAACC). An evidentiary hearing was held in
this matter on June 3, 1998.
BACKGROUND

Plaintiff, Virginia Seeney (Seeney), was enpl oyed by
Def endant Community Action Agency of Del aware County ( CAADC)
Seeney’ s enpl oynent was term nated by CAADC on March 10, 1992.
As a condition of CAADC s contracts with the Commonweal th of
Pennsyl vani a, CAADC has agreed not discrimnate in order to
remain eligible to receive state funds. PBAACC i nvesti gated
Seeney’s all egations of discrimnation and i ssued a report
findi ng probabl e cause that Seeney was retaliated agai nst and was
di scri m nat ed agai nst because of her race. Defendants chall enge
the adm ssibility of the PBAACC report.

DI SCUSSI ON




Seeney presents the PBAACC report as an official report of a
public agency, “setting forth . . . factual findings resulting
froman investigation nade pursuant to authority granted by |aw,”
which is presuned adm ssible. Fed. R Evid. 803(8)(C. The
def endants opposing the adm ssibility of the report have the
burden to show that “the sources of information or other
circunstances indicate a |lack of trustworthiness.” Fed. R Evid.
803(8).

Initially, Defendants contend that the PBAACC report does
not qualify as a report under Fed. R Evid. 803(8)(C) because it
cont ai ns opi ni ons concerni ng probabl e cause to believe Seeney’s
al l egations of racial discrimnation and retaliation. This
position, taken in sonme earlier cases, has been rejected.
Concl usi ons and opinions in the report are adm ssible as |ong as
the report is based upon factual investigation and the report is

sufficiently trustworthy. Beech Aircraft Corp. v. Rainey, 488

U S. 153, 167 (1988); Conplaint of Nautilus Mtor Tanker Co., 85

F.3d 105, 112 (3rd Gr. 1996). Defendants also argue that as a
report of a state agency, the PBAACC report woul d be consi dered
reliable by a jury and greatly prejudi ce Defendants. Defendants’
argunent states the reason that the PBAACC report is presuned
adm ssible. Rule 803(8) is drafted to recognize a policy of
affording a presunption of reliability to governnent reports.

As the report is presuned adm ssible, the burden is upon
Def endants to show negative factors to convince the Court that

the report should not be admtted. Beech Aircraft, 488 U S at
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167; Nautilus Mtor Tanker, 85 F.3d at 113. Revi ew of the

trustworthiness of a report includes, but is not limted to,
factors such as: “1) tineliness of the investigation; 2) the
investigator’s skill and experience; 3) whether a hearing was
hel d and 4) possible bias when reports are prepared with a view

to possible litigation.” Beech Aircraft, 488 U S. at 168;

Nautil us Mbdtor Tanker, 85 F.3d at 112.

I n support of the Mdtion in Limne, Defendants presented the
testinony of Gant V. Freeman, Jr. (Freeman). Freeman was
enpl oyed by PBAACC in 1994 and was requested to investigate
Seeney’s conplaint by his supervisor, R chard Janes (Janes).
Freeman was assisted in his investigation by Stanley Wl ker
(Wal ker), an affirmative action officer assigned to the
Pennsyl vani a Department of Public Welfare. |In the course of
their investigation, Freeman and Wal ker interviewed Seeney and
ei ght een enpl oyees of CAADC. Their investigation took four to
five nonths.

Bef ore Freeman and Wal ker coul d prepare a report, Janes
asked Freeman for prelimnary findings of the investigation of
Seeney’s conplaint. Freeman indicated to Janes that the report
woul d find no probable cause to believe that Seeney had been
subj ect to discrimnated against at CAADC. Freeman and Wal ker
were renoved fromthe Seeney investigation and a new
i nvestigative team was appoi nted by Janes. Freeman was
instructed to have no contact with the newteam He was told

that he had been renoved fromthe Seeney investigation because
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his prior work experience gave hima pro-nmanagenent bias in
conducting the investigation. The PBAACC report was subsequently
prepared and incl uded concl usions that there was probabl e cause
to believe that Seeney had been retaliated against and

di scri m nated agai nst because of her race. Based upon his

experi ence at PBAACC, this was the only instance Freeman
remenbered where a second investigation was conducted on a

di scrimnation conpl aint.

Def endants presented no other w tnesses at the hearing, but
several docunents have been appended to the Mdtion in Limne.
Seeney presented no evidence to support the PBAACC report. As a
result, Freeman’s testinony, particularly concerning Janes’s
actions, is uncontradicted in the record before the Court.

ANALYSI S

Def endants contend that Janes was personally interested in
furthering the career of Seeney and that he was unusually
personal ly involved in the PBAACC i nvestigation of her conpl aint.
To the extent that Defendants have presented docunents that they
argue indicate that Janes took a personal interest in Seeney’s
career, the Court credits Freeman’'s testinony that Janes took a
personal interest in the careers of many people. It appears from
t he uncontradi cted evi dence, however, that Janes took a greater
personal interest in the PBAACC investigation of Seeney’s
conpl aint than he did with nost conplaints presented to that
office. This factor detracts fromthe presuned reliability of

t he report.



It al so appears that the report took fourteen nonths to
conplete, four to five of which were | ost when Janes ordered the
initial investigation termnated. The lack of tineliness of the
report, coupled with the loss of the freshest information,
reflects negatively upon the reliability of the report. Further,
there was no hearing associated with PBAACC s investigation,

t heref ore CAADC had no opportunity to present evidence or cross-
exam ne W t nesses.

Finally, the factors surrounding the PBAACC investigation
i ndi cate that there may have been bias in the preparation of the
report. While this bias is not the self-interested bias of a
report prepared by an agency in anticipation of its participation

inlitigation as enunerated in Beech Aircraft, by definition the

Beech Aircraft factors are not exclusive. The personal bias

evi denced here is as damaging to the trustworthiness of the
report as pre-litigation bias. The uncontradicted testinony
offered to the Court supports Defendants’ contention that the
report reflected PBAACC s bias to conclude that CAADC
di scri m nat ed agai nst Seeney.

Based upon the evidence presented to the court that the

conclusions in PBAACC s report were a fait acconpli, as well as

the lack of a hearing and the tinme that it took to conplete the
report, the Court concludes that there are sufficient negative
factors to cause the Court to question the trustworthiness of the
report. Based upon this lack of trustworthiness, the Court finds

that the PBAACC report is not entitled to a presunption of
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trustworthiness and will not be adm ssible at the trial of this
mat t er.

Wiile the report itself is not adm ssible, the investigation
conducted by PBAACC may be relevant to this matter and if the
actual investigators were presented at trial, they would be
subject to cross-exam nation. Since the admssibility of the
testinony of the PBAACC investigators is not presently before the
Court, | shall not rule at this tine upon the adm ssibility of
the testinony of those investigators. The Court does note,
however, that Seeney’'s Pretrial Menorandumis to be filed on or
before June 15, 1998. If there are discovery issues raised as a
result of this Menorandum and Order that counsel are not able to
resol ve thensel ves, they are to be addressed to the Court before
noon on June 22, 1998. OQwher pretrial deadlines shall be
ext ended accor diMgIrHE | WNIt THED S TATES Ml SIORI@ T eCOURT

FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

VI RA NI A SEENEY, : ClVIL ACTI ON
Plaintiff,

COVWLUNI TY ACTI ON AGENCY OF
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Def endant s. : NO 94-CV-1649



ORDER

AND NOW this 8th day of June, 1998, in consideration
of the Mdtion of Conmmunity Action Agency of Delaware County to
Excl ude from Evi dence the Report of the Pennsyl vani a Bureau of
Affirmative Action and Contract Conpliance (Docunent No. 63),
Plaintiff’'s Response thereto, and a hearing held in this matter
on June 3, 1998, it is ORDERED

1. The Motion of Community Action Agency of Del aware
County to Exclude from Evidence the Report of the Pennsylvania
Bureau of Affirmative Action and Contract Conpliance is GRANTED
Plaintiff may not offer this Report into evidence during the
trial of this matter.

2. Any discovery issues raised by this Menorandum and
Order that counsel are not able to resolve anong thensel ves are
to be addressed to the Court before noon on June 22, 1998.

3. Plaintiff shall file a Pretrial Menorandum on or
bef ore June 25, 1998.

4. Defendants shall file a Pretrial Menorandum on or
before July 9, 1998.

5. This matter shall be placed in the trial pool of
July 23, 1998.

6. A final pretrial conference will be held on the day

the matter is called to trial.



BY THE COURT:

JAMES M@ RR KELLY, J.



