IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KARL JOSEPH BALDACC : CVIL ACTI ON
v. : NO. 97- 2720
UNI TED STATES OF AVERI CA : (Criminal No. 91-198-1)

MEMORANDUM

WALDVAN, J. June 5, 1998

Presently before the court is petitioner’s 28 U S.C. 8§
2255 petition to vacate, set aside or correct his sentence.
Petitioner contends that he should have received credit towards
his current prison sentence for tine served on two prior crimnal
convictions and that he was entitled to a dowward departure for
mtigating circunstances not considered by the Sentencing
Comm ssion. Because his |awer failed to press these issues,
petitioner also clainms he received ineffective assistance of
counsel

Petitioner was the principal in a nmethanphetam ne
manuf acturing and distribution enterprise. He pled guilty to
conspi racy to manufacture nethanphetam ne, manufacturing
net hanphet am ne and engaging in a continuing crimnal enterprise.

Petitioner was sentenced on Cctober 29, 1991. Because

of three prior felony drug convictions, petitioner was a career



of fender.! G ven the anpbunt of nethanphetam ne involved and
petitioner’s crimnal record, the total offense |evel was 36 and
the crimnal history category was VI. The sentencing guideline
range was 324 to 405 nonths inprisonnent. Petitioner also faced
a statutory mandatory m ni num sentence of 240 nont hs.

The court granted the governnent’s notion for a
downward departure in consideration for petitioner’s substanti al
assi stance in the investigation of others involved in the
manuf acture and distribution of nethanphetam ne. The court
sentenced petitioner to 180 nonths of inprisonnent, to be
foll owed by five years of supervised release. The sentence was
twel ve years |l ess than the otherw se applicable m ni nrum gui deline
termof inprisonnment and five years bel ow the statutory m ni mum
prison term

Petitioner cites the current version of US. S. G 8§
5Gl.3 to assert that he should have received credit for tine he
had served for prior federal and state convictions. Defendant
points specifically to 8 5GL. 3(b) and Application Note 2. The
| anguage petitioner cites, however, is froma recent anendnent to

8 5GL. 3 which was not retroactive. See U S S.G § 1B1.10(c).

! Petitioner had state nethanphetam ne trafficking
convictions in 1982 and 1985, apart fromthe state conviction on
whi ch he was sentenced in 1990 which is inplicated in this
action. He also had a prior federal conviction for selling
nmet hanphet am ne which resulted in what the court has terned his
“first federal sentence” for purposes of this petition.
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The applicable version of 8§ 5GL.3 provides that when a
sentence was i nposed for an offense arising fromthe sane
transacti ons or occurrences as an “unexpired’ sentence, the new
sentence should run currently wth the unexpired one.

Petitioner suggests that because the state sentence was
for conduct at least partially related to that underlying the
previ ous and subsequent federal sentences, all of the sentences
shoul d be deened related. Petitioner, however, provides no
support for the suggestion that the state sentence and first
federal sentence were for related conduct.? Mreover, the first
and second federal sentences clearly were not for rel ated
conduct. The three year federal sentence petitioner was serving
on Cctober 29, 1991 was for sal es of nethanphetam ne in August
and Sept enber 1987 which were distinct fromthe of fenses charged
in the subsequent federal case.?®

Petitioner’s state sentence of two to four years
i nposed in 1990 was for conduct partially related to that charged

in the second federal case.* The state sentence, however, was

2 The first federal case involved conduct in August
and Septenber 1987. The state case involved conduct in May 1988.

3 The various | aboratories involved in the second
federal case were not set up and operated until after Septenber
1987.

4 Activity at one of the several |aboratories
involved in the second federal case was charged in the state
case.



concurrent with petitioner’s first federal sentence. Petitioner
had been di scharged on the concurrent state sentence by Novenber
25, 1991 when the first federal sentence expired.

Pursuant to the applicable version of 8§ 5GL. 3,
petitioner should have begun serving the sentence at issue
i mredi ately upon the expiration of his prior unrel ated federal
sentence. Any unexpired portion of his prior related state
sentence woul d thus be served concurrently with the sentence at
issue. Prison records confirmthat petitioner properly began
serving the subsequent federal sentence imedi ately upon
conpletion of his first federal sentence. Contrary to
petitioner’s belief, the applicable version of 8 5GL.3 does not
entitle himto credit for the tine he had previously served on
the state sentence.® There was in effect no “unexpired” rel ated
state sentence with which to run concurrently the subsequent
federal sentence.

Petitioner also asserts that he was entitled to a
downward departure under U S.S.G 8 5K2.0 because he endured
hardshi ps during his youth which are not taken into account by

the Sentenci ng Conm ssion. He adds that he has “participated in

s | ndeed, in the particular circunstances presented,
the current version of 8 5GL.3 would not help petitioner. It
woul d not require credit for a prior related sentence which is
ef fectively subsumed by a prior concurrent unrel ated sentence.

O herw se, a defendant would in effect receive credit for an
unrel ated sentence inposed for distinct offenses.
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many prograns to rehabilitate [sic] hinself since he has been
i npri soned and has already served a |l arge part of his sentence.”
He contends that his is thus an “atypical case.”

Petitioner’s contention that he is entitled to a
further downward departure is neritless. Petitioner states that
he was abused as a child by an al coholic stepfather and that
neither of two stepfathers he had as a child gave hi many
encour agenent or guidance. It appears that the Conm ssion first
specifically considered | ack of guidance and di sadvant ageous
circunstances as a child in 1992. At that tinme the Comm ssion
concl uded such factors “are not rel evant grounds” for a
departure. See U. S.S.G 8§ 5H1.12. Wiile not prohibited as a
basis for departure at the tinme of petitioner’s sentencing, a
departure for this reason woul d be inappropriate. The
ci rcunst ances described by petitioner are unfortunate, however,
many ot hers have regrettably faced simlar circunstances w thout
becom ng career offenders.

Any effort by petitioner to rehabilitate hinmself is
| audabl e, but he has pointed to nothing extraordi nary. That
petitioner has conpleted a “large part of his sentence” is
clearly not extraordinary or a basis for a further departure.

In any event, petitioner received a substanti al
downward departure which resulted in a sentence significantly

bel ow t he ot herwi se nandatory statutory m ni num sentence of 20



years inprisonnment. The court is without authority to depart
bel ow the statutory mandatory m ni mum sentence under 8 5K2.0 or

for any reason other than substantial assistance. See United

States v. Polanco, 53 F.3d 893, 897 (8th Cr. 1995) (8§ 5K2.0 does

not permt departure fromstatutory m ni num sentence), cert.

denied, 116 S. C. 2555 (1996); United States v. Brigham 977

F.2d 317, 320 (7th Gr. 1992) (sane). See also United States v.

Canpbel |, 995 F.2d 173, 175 (10th Cr. 1993); United States v.

Rudol ph, 970 F.2d 467, 470 (8th Cr. 1992), cert. denied, 506

U S 1069 (1993); United States v. Valente, 961 F.2d 133, 135

(9th CGr. 1992).

Finally, petitioner contends that his attorney was
ineffective for failing to make the 8 5GL.3 and 8§ 5K2.0 argunents
petitioner now presents to the court.

Ef fecti veness of counsel neans adequate representation

by an attorney of reasonabl e conpetence. See Governnent of the

Virgin Islands v. Zepp, 748 F.2d 125, 131 (3d Gr. 1984). To

show i neffective assistance of counsel, it nust appear that a
def endant was prejudiced by the performance of counsel which was
deficient and unreasonabl e under prevailing professional

standards. See Strickland v. Washi ngton, 466 U. S. 668, 686-88

(1984); &overnnent of the Virgin Islands v. Forte, 865 F.2d 59,

62 (3d Cr. 1989). Counsel’s conduct nust have so underm ned the

proper functioning of the adversarial process that the result of



t he pertinent proceedi ngs cannot be accepted as reliable, fair

and just. See Lockhart v. Fretwell, 506 U S. 364, 369 (1993);

Strickland, 466 U. S. at 686; United States v. N no, 878 F.2d 101,

103 (3d Cir. 1989).

Because these argunents |lack nmerit, it follows that
petitioner’s attorney was not professionally deficient for not
maki ng them and that petitioner suffered no prejudice.
Petitioner’s attorney was effective in helping himto secure a
substantially reduced sentence and did nothing which was
prof essional ly deficient.

It clearly appears fromthe petition and the pertinent
records in this case that petitioner is not entitled to a
reduction of his sentence. Accordingly, the petition will be

denied. An appropriate order wll be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KARL JOSEPH BALDACC : Cl VI L ACTI ON
v, : NO 97- 2720
UNI TED STATES OF AMERI CA (Crimnal No. 91-198-1)
ORDER
AND NOW this day of June, 1998, upon

consideration of petitioner’s 28 U.S.C. 8§ 2255 petition and the
governnent’ s response thereto, consistent with the acconpanying

menorandum | T IS HEREBY ORDERED that said Petition is DEN ED and

t he above action is DI SM SSED.

BY THE COURT:

JAY C. VWALDMAN, J.



