IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOMI NG PROPERTI ES
ASSCOCI ATES, :
PLAI NTI FF, : Gvil Action

V. : No. 98- CV-506

McDONALDS CORPORATI ON AND
FRANCHI SE REALTY | NTERSTATE
CORPORATI ON,

DEFENDANTS.

MEMORANDUM OF DECI SI ON

McdE ynn, J. June , 1998

Plaintiff Downing Properties Associates (“Plaintiff”)
brought this action agai nst Defendants MDonal d’ s Corporation
(“McDonal d’s”) and Franchise Realty Interstate Corporation
(“FRIC")(“col l ectively Defendants”), claimng breach of contract,
unjust enrichnment, fraud and seeking ejectnent of MDonald s from
its current premses. Before the court is Defendants’ Mdtion to
Dismss or in the Alternative for Summary Judgnent and
Plaintiff’s Cross-Mdtion for Partial Summary Judgnent as to Count
|V (Ejectnent). For the follow ng reasons, Defendants’ notion
will be granted in part and denied in part and Plaintiff’s notion
wi || be deni ed.

|. Factual Background
Plaintiff is the owner of real property located in

Downi ngt own, Pennsylvania. Conpl. 7 10.' Pursuant to a | ease

' Plaintiff is the successor in interest of Downing Center
Associ ates, the original |essor of the property. Conpl. T 1.



agreenent (“Lease”) dated June 28, 1977, FRIC | eased a portion of
the property from Downi ng Center Associates with the intention of
constructing a McDonald’s restaurant on the premses. 1d. Y 7.
The termof the Lease was for twenty years, comrenci ng August 16,
1977. 1d. ¥ 8. The Lease also included an option to extend the
Lease an additional five (5) years provided that MDonal d s gave
witten notice of its intention to exercise this provision at

| east ninety (90) days prior to the Lease’'s expiration. 1d.
According to Plaintiff, the Lease expired on August 16, 1997,
twenty years after the comencenent date. Pl’'s Response to Dfs’
Mt. to Dismss or Sum Judgnt. and Pl's Cross Mdtion, at
unnunbered 2. Defendants, however, claimthe Lease will not
expire until January 1, 1999, twenty years after January 2, 1979,
the date McDonal d’s opened for business to the public. Dfs’ Mem
of Law in Support of Dfs’ Mdt. to Dismiss or, in The Alt., For
Sum Judgnt., at 3.

In April of 1988, Plaintiff purchased the assets of Downing
Center Associates, thereby acquiring all rights under the Lease.
Conpl. 9 10. Sonetine between June 28, 1977 and January 1, 1988,
McDonal d’s acquired all assets of FRIC. 1d. 1 11

Since Plaintiff entered the Lease in 1988, MDonal d’ s has
rei mbursed Plaintiff $325 per nonth ($3900 per year) as its pro
rata share of the common are maintenance costs (“CAM
rei nmbursenent”). [d. ¥ 16. In Cctober of 1997, Plaintiff
determ ned that an additional sumtotaling $124,424.74 shoul d

have been paid by McDonald's as its share of the CAM costs for
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the years 1988 through 1996. 1d. 91 22-24. Plaintiff alleges
that McDonal d’s fraudul ently conceal ed this obligation despite
know edge to the contrary. 1d. 91 21, 44.

On Cctober 27, 1997, McDonald s notified Plaintiff of its
intent to exercise the Lease option. [d. T 26. 1In its response
dat ed Novenmber 3, 1997, Plaintiff asserted that the Lease had
al ready expired. Pl’'s Response to Dfs’ Mot. to Dismss or Sum
Judgnt. and Pl's Cross Mdtion, at Exh. D. On January 19, 1998,
Plaintiff mailed the Defendants a “Notice to Quit” in an attenpt
to evict McDonald s fromthe prem ses. [d. Y 27, 28.
McDonal d’ s, however, refused to vacate the prem ses. On January
30, 1998, Plaintiff initiated this suit.?

1. Discussion
A St andard of Revi ew

When deciding a notion based on Fed. R Cv. P. 12(b)(6),
the court nust accept as true the factual allegations in the
conpl ai nt and draw all reasonable inferences in favor of the

plaintiff. Al exander v. Witman, 114 F.3d 1392, 1397-98 (3d

Cr.), cert. denied, 118 S. C. 367 (1997). In doing so, “a

court may properly refer to the factual allegations contained in
the conplaint, exhibits attached thereto, docunents referenced

therein, matters of public record, and undisputedly authentic

2 Plaintiff filed a Certificate of No Response, dated April
21, 1998, claimng no objections to Plaintiff’s Cross-Mtion for
Partial Sunmmary Judgnment as to Count |V (Eectnent) were filed
with the court. Defendants, however, properly filed their answer
to Plaintiff’s notion on April 20, 1998.
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docunents attached as exhibits to the defendant’s notion to
dismss if the plaintiffs’ clains are based on those docunents.”

Pensi on Benefit Guaranty Corp. v. Wiite Consolidated | ndus.,

Inc., 998 F.2d 1192, 1196 (3d Cr. 1993), cert. denied, 510 U S

1042 (1994); Wallace v. Systens & Conputer Tech. Corp., No.

95- CV- 6303, 1997 W. 602808, at *5 (E.D. Pa. Sept. 23, 1997). If
the court considers any additional docunents, it nust convert the
notion to dismss into a summary judgnment notion and give the
opposi ng parties notice and opportunity to address these
extraneous materials. Fed. R Gv. P. 12(b).

Here, Defendants have attached numerous exhibits to their
menor andum of | aw supporting their notion to dismss. Exhibit A
contains Plaintiff’s Conplaint, including all the exhibits
appended to the Conplaint, i.e., the Lease, Lease Suppl enment, CAM
statenents, and correspondence between Plaintiff and MDonal d’ s
regarding the option to extend the Lease and CAM rei nbur senent
expenses. Exhibit B contains a letter from McDonald' s to
Plaintiff, dated May 16, 1988, nenorializing a Lease expiration
date of January 1, 1999. Exhibit Cis a Lessee’'s Certificate,
dated Decenber 19, 1994, executed by MDonal d s which al so
menorializes a Lease expiration date of January 1, 1999.
Plaintiff’'s Conplaint is “based” on these docunents and
consequently, Plaintiff cannot dispute their authenticity.
Accordingly, the court may consider them part of the pl eadings
for the purposes of a notion to dismss for failure to state a

cl aimunder Rule 12(b)(6), w thout transform ng Defendants’
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notion into a notion for summary judgnent under Rule 56(c).
B. Count 1: Breach of Contract
The heart of Plaintiff’s breach of contract action is
McDonal d’s failure to reinburse Plaintiff for its share of the
common area mai ntenance costs (“CAM ) over and above MDonal d’ s
nonthly contribution of $325. Conpl. T 13. Defendants do not
deny that its share of the CAM costs nay have been under paid
during the years 1988 to 1996, but they contend that Plaintiff
did not notify Defendants of the correct anounts as Plaintiff was
required to do by the terns of the Lease. Defendants also
request dismssal of the clains on statute of limtations grounds
for the years 1988 to 1992.
1. The CAM Rei nbursenent C ai ns
The parties agreed that MDonal d’ s woul d make paynents of
$325 per nonth toward the costs of comon area mai ntenance with
t he understandi ng that:
Wthin ninety (90) days after the end of each
t wel ve-nonth period, Lessor shall deliver to
Lessee a statenent of Lessor’s “operating
costs” for such twelve-nonth period, and the
mont hly installnents paid or payable shall be
adj ust ed between Lessor and Lessee, each
party hereby agreeing to pay to the other,
within thirty (30) days of receipt of such
statenent, such anobunts as nmay be necessary
to effect adjustnment to the agreed
proportionate share for the preceding twelve
cal endar nonth peri od.
Lease, Addendum B, T 39. The annual statenents provi ded by
Plaintiff to Defendants show that there was no bal ance due for

the CAM costs. The plain |anguage of Paragraph 39 creates a duty



on the part of Plaintiff to accurately inform Defendants of the
operating costs owed and on the part of Defendants to reinburse
Plaintiff for those specific costs. |If Plaintiff’s statenents
were incorrect, the inaccuracies were not based on any acts or

om ssions by Defendants. The Lease does not inpose a duty on the
Def endants to i ndependently determ ne the CAM expenses. | ndeed,

t he annual statenents provided by Plaintiff to Defendants in
accordance wi th Paragraph 39 unequivocally show that no

addi tional funds were required. Plaintiff cannot denonstrate

t hat Def endants breached a duty established by the Lease.

Def endants’ Motion to Dismiss Count | will be granted. ®
B. Count I1: Unjust Enrichment Caim
In Count 11, Plaintiff contends that Defendants wll be

unjustly enriched if permitted to retain the CAM servi ces w t hout
being required to pay the bal ance of the pro-rata share owed.
Conpl .  41.

To sustain a claimfor unjust enrichment under Pennsylvani a
law, “the cl ai mant nust show that the party agai nst whomrecovery
is sought either wongfully secured or passively received a
benefit that woul d be unconscionable for the party to retain

W t hout conpensating the provider.” Hershey Foods Corp. v. Ralph

Chapek, Inc., 828 F.2d 989, 999 (3d Cr. 1987). Specifically,

Pennsyl vani a | aw mandates that, “the quasi-contractual doctrine

® It is also clear that Plaintiff’s clainms for additional
CAM paynents for the years 1988 through 1992 are barred by the
statute of limtations. 42 Pa. Cons. Stat. Ann. § 5525(8)
(1998).



of unjust enrichnment [is] inapplicable when the rel ationship
between the parties is founded on a witten agreenent or express

contract.” 1d. (citing Benefit Trust Life Ins. Co. v. Union Nat.

Bank of Pittsburgh, 776 F.2d 1174 (3d Gr. 1985)).

Because Plaintiff’s unjust enrichnent claimis prem sed on
the witten Lease and the parties’ relationship is founded on the
Lease, the doctrine of unjust enrichnment is inapplicable.
Therefore, Count Il wll be dismssed for failure to state a
cl ai mupon which relief nmay be granted.

C. Count Il1l: Fraud

Plaintiff’s fraud allegations fall woefully short of the
requirenents of Fed. R Cv. P. 9(b). This is understandable
since Plaintiff has undertaken the seem ngly inpossible task of
trying to construct a fraud case out of the failure of Defendants
to disclose information that was al nost exclusively within the
control of the Plaintiff, i.e., what Plaintiff’s annual conmmon
area mai ntenance costs were and what Defendants’ proportionate
share of those costs were. Indeed, it was Plaintiff’s
contractual obligation to provide this information to Defendants-
not the other way around. Sinply stated, Defendants cannot be
charged with fraud on the basis that they failed to disclose
i nformati on which nust be gathered fromPlaintiff’s own books and
records. Accordingly, Count Il wll be dism ssed.

D. Count 1V: FEjectnent
Finally, Defendants request dism ssal of Count |V, claimng:

(1) Plaintiff did not provide MDonald s wth the appropriate

v



time to cure as required under 68 Pa. Stat. 8§ 250.501, and (2)
McDonal d’s tinely exercised its option to renew. Dfs’ Mt. to
Dismss or in the Alt. For Sum Judgnt, at 6. Plaintiff, on the
ot her hand, requests that partial summary judgnment be granted in
its favor.

1. St andard of Revi ew

A notion for sunmary judgnent nmay be granted only if “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |aw "
Fed. R Cv. P. 56(c). An issue of fact is “genuine” if the
evidence is such that a reasonable jury could return a verdict
for the non-noving party in light of the burdens of proof inposed

by the substantive | aw. Anderson v. Liberty Lobby, Inc., 477

U S. 242, 248 (1986). The party noving for summary judgnment has
the initial burden of presenting specific evidence denonstrating

t he absence of a material factual dispute. Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986), cert. denied, 484 U S. 1066

(1988).

2. Lease Expiration

It is undisputed that the Lease commenced on August 16,
1977. Pl’'s Response to Dfs’ Mot. to Dismss or Sum Judgnt. and
Pl's Cross Mdtion, at Exh. A, Dfs’ Mem of Lawin Opp’'n to Pl’'s
Cross-Mot. For Partial Sum Judgnt., at 3. At issue here is

whet her this conmencenent date triggered the twenty year Lease
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period. According to Plaintiff, the Lease expired twenty years
from August 16, 1977, or by August 15, 1997. Defendants, on the
ot her hand, calculate the termof the Lease not fromthe Lease
comrencenent date, but rather fromthe date McDonal d’s opened for
busi ness to the public. Since McDonald s opened for business to
the public on January 2, 1979, Defendants assert that the Lease
will not expire until January 1, 1999 and therefore, Plaintiff
cannot eject MDonald s fromthe property.*

The Lease provision in question states:

Lessee shall have and hold the dem sed

prem ses for a term comrencing on the date of
| ast execution hereof and ending twenty (20)
years fromthe date upon which said

McDonal d’s restaurant is open for business to
the public. When the termhereof is

ascertai nabl e and specifically fixed, or

ot herwi se agreed to by Lessor and Lessee,
Lessor and Lessee shall enter into a

suppl enent, suitable for recording, which
shal | specify the actual date for the
expiration of the original termof this Lease
and for commencenment of accrual of rent
payabl e hereunder by Lessee.

Lease, { 3, dated June 28, 1977. On Septenber 19, 1978, Downi ng
Center Associates (the original Lessor) and FRIC executed and
recorded a docunent titled “Lease Supplenent.” Pl’s Response to

Dfs Mot. to Dismss or Sum Judgnt. and Pl’s Cross Mtion, at

* Notably, MDonald s entered into a “Lessee’s Certificate”
which stated: “[t]he termof the Lease conmenced on or before
August 16, 1977 and continues through at |east January 1,

1999 . . . . " PlI’s Menp. of Law in Response to Dis’ Mdtion, at
Exh. B, § 3. This docunent, however, was only signed by
representatives of McDonald' s, not Plaintiff, and therefore, its
bi nding effect on the parties is questionable. See Lease, 1
23(c).



Exh. B. This docunent stated that it was executed to affirmthe
foll owi ng facts:
1. Commencenent date of the termof said
Lease is August 16, 1977.
2. Commrencenent date of the rent and al

nonetary obligations of said Lease is July
10, 1978.

Where the words of a contract are clear and unanbi guous, the
intent of the parties is to be found in the express | anguage of

the contract. Mar ci nak v. Sout heastern Greene Sch. Dist., 544

A. 2d 1025, 1027 (Pa. Super. C. 1988). Determ ning whether a

contract is anmbiguous is a question of law.  Hutchison v. Sunbeam

Coal Corp., 519 A 2d 385, 390 (Pa. 1986). A contract is

anbiguous if it is “reasonably susceptible to different
constructions and capabl e of bei ng understood in nore than one

sense.” City of Erie, Pennsylvania v. Guaranty Natl. Ins. Co. ,

109 F.3d 156, 163 (3d G r. 1997)(quoting Steele v. Statesman Ins.

Co., 607 A.2d 742, 743 (Pa. 1992)).

In the present case, a plain reading of the Lease does not
yield the clear intent of the parties. According to its plain
| anguage, the Lease to expire twenty years after MDonal d’ s
opened for business to the public or on another date nutually
agreed upon and recorded by the parties. Plaintiff alleges that
the Lease Supplenent clarified the Lease ternm s conmmencenent as
August 16, 1977. However, a supplenental agreenent was to
“specify the actual date for the expiration of the original term

of this Lease and for commencenent of accrual of rent payable
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hereunder by Lessee.” Lease, Addendum B, § 39. The Lease
Suppl enent does not specify the expiration date. Defendants
claimthat Plaintiff was aware that MDonal d’s opened for
busi ness on January 2, 1979, as evidenced by: (1) correspondence
dated May 16, 1988 from McDonald’s to Plaintiff, nmenorializing a
Lease expiration date of January 2, 1999; (2) Paragraph 3 of the
Estoppel Certificate (which has not been attached to the
pl eadi ngs); and Paragraph 3 of the Lessee’'s Certificate. Dfs’
Mem of Law in Support of Dfs’ Mdt. to Dismss or, in The At.,
For Sum Judgnt., at 16.

If the parties entered the Lease intending for it to expire
on August 15, 1997, then ejectnent of McDonald s fromthe
prem ses is appropriate. Alternatively, if the Lease term
commenced when McDonal d’ s opened for business to the public, then
the Lease has not expired and Plaintiff’s ejectnent action is
premature. Consequently, on the present state of the record,
there is a material dispute as to the termnation date of the
Lease and accordingly, summary judgnent as to that issue is
i nappropri ate.

An appropriate order follows. IN THE UNI TED STATES DI STRI CT
COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOMNI NGTOMNN PROPERTI ES
ASSOCI ATES,
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PLAI NTI FF, : G vil No.

98- CV- 506

V.
McDONALDS CORPORATI ON AND
FRANCHI SE REALTY | NTERSTATE
CORPCORATI ON,

DEFENDANTS.

ORDER
McdE ynn, J. June , 1998
AND NOW this day of JUNE, 1998, upon

consi deration of Defendants’ Mtion to Dmss or in the
Alternative for Summary Judgnent and Plaintiff’'s Cross- Mtion
for Summary Judgnent as to Count |V (Ejectnent), it is hereby
ORDERED

1. That Defendants’ Mdtion to Dismss or in the
Alternative for Summary Judgnent with regard to Count IV is
DENIED and as to Counts I, Il and Ill, the notion is GRANTED;

2. That Plaintiff’'s Mdtion for Partial Sunmary
Judgnent as Count |V (E ectnent) is DEN ED.

BY THE COURT:
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JOSEPH L. MGELYNN, JR

J.



