IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
JOHN G BENNETT, JR : No. 96-503

MEMORANDUM

Ludwi g, J. May 27, 1998

On Septenber 22, 1997 defendant John G Bennett, Jr. was
sentenced to 144 nonths of custody, followed by three years of
supervi sed rel ease. On March 26, 1997 he had entered a condi ti onal

pl ea' of nolo contendere to an 82-count indictment. The charges

were fraud and related offenses arising from his conduct as
president and sol e director of the not-for-profit corporation known
as the Foundation of New Era Philanthropy. Revised PSR Y 1. °?
The specific charges were one count of bank fraud, 18 U S.C
§ 1344; 16 counts of mail fraud, 18 U S.C. § 1341; 18 counts of
wire fraud, 18 U.S.C. § 1343; one count of false statenments, 18
U S. C. 8 1001; three counts of filing false tax returns, 26 U S. C

§ 7206; one count of inpeding the adm nistration of revenue | aws,

! He reserved the right to appeal pretrial rulings as to the
adm ssibility of nental health evidence. Oder, March 18, 1997.
The conditional nature of the plea was colloquyed at the tinme of
its entry and again at sentencing. Transcript, March 26, 1997 at
36; Septenber 22, 1997 at 9, 20-21. See infra at 6-7.

2 On Septenber 16, 1997, at the outset of the sentencing
hearing, defendant agreed to a redacted Presentence Report that
i ncorporated his “revised objections.”
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26 U.S.C. 8§ 7212; 15 counts of noney | aundering, 18 U S.C. § 1957,
and 27 counts of noney | aundering to pronote unlawful activity, 18
U S C 8 1956(a)(1)(A(l). 1d.

After an evidentiary hearing, the total offense |evel was
fixed at 38, which, taken with a Crimnal Hi story Category of I,
produced a Cuidelines range of 235 to 293 nonths. A downward
departure of 91 nonths neasured fromthe bottom of the Guidelines
range was granted.

Def endant’ s request for a downward adj ust nent for acceptance
of responsibility was denied. Certain downward departure requests
al so were rejected. This nmenorandum anplifies findings on which

of fense | evel and downward departure rulings were based.

| - Background

From 1989 to 1995, defendant was the president and sole

3

di rector of the Foundation for New Era Phil ant hropy, ° one of seven

entities® that he controlled during this period of tine. Revised

® New Era was given tax-exenpt status by the Commonweal t h of
Pennsyl vania and the Internal Revenue Service. The information
submtted was false in several material respects. Revised PSR
19 74-78, 80, 82, 85, 86. See infra, Il1-A 3.

* These were: The Foundation for New Era Phil ant hropy; New
Era Philanthropy International Trust; The Bennett G oup,
| nternational; Human Service Systens, Inc.; Miltinedia
Communi cators; The Evelyn M Bennett Foundation; and The Aneche
Foundation. See Governnent’'s Chart of Conpani es/ Foundati on
Operated by John Bennett. |In defendant’s view, each entity was
part of his all-enconpassing goal of charitable giving, which he
called “Save the Wrld for the Gory of God.” Tr. Sept. 16 at
128-130.



PSR § 7; gov’'t organizational chart. Wthin New Era, there were
a nunber of “prograns,” one of which was called “New Concepts in
Phi |l anthropy.”® Tr. Sept. 16 at 15. The operating principle of
“New Concepts” involved “matching funds.” Initially, individuals
were solicited to becone “beneficiary donors” whose contributions
woul d be doubled within a set period of tine and then given to the
charity of the “donor’s” choice. Revised PSR Y 16, 25, 26.

Lat er, defendant advi sed® religi ous groups, schools, nmuseuns,
and other not-for-profit organi zati ons that he could double their
money usual ly in a period of six nonths.’ His explanation was that
there were extrenely wealthy philanthropists who wanted him to
distribute their charitable giving anonynously.® See gov. exh.
149. They also desired to “leverage” their contributions by
requiring the noney to be matched - which would encourage
organi zations to do fundrai sing on their own. The interest earned
on the funds deposited with New Era would pay for its schol arship
grants to deserving students, and New Era's overhead would be

defrayed by the alleged “anonynous benefactors.” Revised PSR

> “New Concepts” - the matching program- referred to both
as “programi and “fund.” Tr. Sept. 16 at 166.

® New Concepts was begun with individual donors. Revised
PSR 1 25. On January 1, 1994, on defendant’s solicitation,
groups began to participate. [|d. at 30.

" On occasion, the holding periods were three, nine or 10
nont hs. Revised PSR Y 25.

8 Def endant call ed these phil anthropists “anonynous
benefactors.” Revised PSR Y 25, 28.
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53.° However, in May of 1995, when the matching funds program
col | apsed, defendant admtted that there were no “anonynous
benefactors.” Organizations that had doubl ed t heir noney had done
so alnost entirely out of funds sent in by other would-be
“investors.”

In its relatively short life span, the nagnitude of the
enterpri se becane enornous - the largest charity fraud in history.
At the end, there was a shortfall in excess of $100 million in
nonies paid in by “investors.” New Era had received and churned
over $350 million. Substantial amunts went to defendant’s other
corporations and al so to defendant and nenbers of his famly.

More particularly, the fact basis for the charges of bank
fraud (count 1), mail or wire fraud (counts 2 — 35), and filing
fal se statenents charge (count 36) was as follows. |In inducing
prospective investors' to believe that New Era woul d doubl e their
noney, def endant represented that the “benefactors” had
“guaranteed” their contributions wth “trust agreenents” that were
kept in his sole possession. Revised PSR Y 28. The benefactors -

eventual ly, there were as nmany as nine, he said - were known only

°As it turned out, only a small proportion of the funds
received was placed at interest. Mst were used as security for
| oans, and New Era’'s operating expenses were paid fromthe
deposits thensel ves.

“Def endant referred to the individual investors as
“beneficiary donors” or “anonynous donors.” Revised PSR Y 26
(“the individuals who provided noney to New Era for the purpose
of having their contributions doubled by the all eged anonynous
donors and sent to other charities by New Era”); defendant’s
statenent at note 1.



to him and he had given them his pledge not to reveal their
identities. He also infornmed investors that their noni es woul d be
securely held in escrow accounts in a well-known financial

institution. 1d. ¥ 36. Al of these representati ons were fal se.

During the heyday of New Era, defendant repeatedly gave
assurances to investors that the program was continuing to be
operated with “trust agreenments” and escrow accounts. [d. Y 57-
61. He also went to considerable | engths to deter investors from
finding out the true nature of the noney doubling schene - i.e.,
that it was other investors’ noney - or funds borrowed against
i nvestors’ deposits, tr. Sept. 16 at 22 - and not that of anonynous
phil anthropists. He restricted the fl owof information that coul d
tip off the public or an inquisitive investor.™ \Wile some
contributions were received fromgenui ne donors, 97 percent of the
funds received in the matching programcane frominvestors. Tr.
Sept. 17 at 98.

Def endant al so m srepresented the conposition of New Era’s
board of directors, both to investors and to the I.R S., and
submtted false information to the I.R S. concerning the program
and its operation. 1d. 1Y 74-86. This conduct, in part, was the
basi s of the charges of fal se statenent, filing fal se tax returns,

and obstruction of the admnistration of thel.R S. (counts 36-40).

" By limting disclosures by New Era staff, tr. Sept. 19 at
5-6; enpl oyees of the financial depository, tr. Sept. 18 at 98;
and accountants, tr. Sept. 19 at 52. See infra at |1-B.1.
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G ven his personal control of New Era and his intimte nmanagenent
of its small staff, his defense that he did not know ngly nake
m srepresentations and fal se statenents or was unaware of themwas
not worthy of belief.

Transfers of funds fromNew Era to defendant’s other entities
were the gravanen of the noney | aundering charges (counts 41-55).
Id. 7 87-102.* The charges of noney |aundering to pronote
unl awful activity (counts 56-82) consisted of the use of nail and
wi re fraud proceeds to pronote the ongoi ng New Concepts fraud. 1d.

19 103-113.

Def endant’ s pl ea of nol o contendere was entered after rulings
were made on the adm ssibility of certain nental health evidence.
See Pretrial Rulings entered March 17 and Menorandum of March 18,
1997. Those rulings precluded the introduction of testinony from
mental health experts as to ultinmate opinions on defendant’s | ack
of nens rea. F.R E. 704(Db). It also outlined the evidentiary

i ssues, utilizing United States v. Pohlot, 827 F.2d 889 (3d Cr.

1987), cert. denied, 484 U.S. 1011, 108 S. C. 710, 98 L. Ed. 2d 660

(1988), " and deferred decision on the government’s relevance
obj ections so as to give defendant “a further opportunity, within

t he guidelines set forth in this nenorandum to devel op the nental

2 pDefendant admitted transferring nonies between
organi zations to cover shortfalls. Tr. Sept. 16 at 128.

B lnitially, defendant asserted and later withdrew the
defense of legal insanity. A court-appointed forensic
psychiatrist found himconpetent to stand trial. Tr. March 26,
1997 at 6 (entry of nolo contendere plea). He and his counsel
did not contest his conpetency. [d. at 5.




health theory of his case.” Menorandum March 18, 1997, at 13. It
descri bed the potential adm ssibility of nental health evidence as
follows: “In order to have probative value as to nens rea,
defendant's expert testinony nust relate to the particular
m srepresentations attributed to himin the indictnment [footnote
omtted]. If his clinical condition and synptonology can be
| ogically connected to his subjective belief that his assertions
were not false, baseless, or reckless vis-a-vis the truth, such
evidence is adm ssible to show |lack of nens rea.” Id. at 11.
Thereafter, defendant did not come forward with any additional

proffer or request for further pretrial rulings.

Il - Sentencing Cuidelines

A. Specific Ofense Characteristics

1. Anount of | oss: 18 | evel s were added to t he undi sput ed base
| evel of six for the fraud group because of the anmount of the | oss.
US S G 8 2F1.1(b)(1)(S). The adjustnent was in dispute. The
government’s position was that the anount of the | oss shoul d equal
ei ther the anobunt owed to victins at the tinme of the collapse of
New Era ($133 nmillion) less cash on hand ($30 million), a net of
$103 mllion, or the total amunt of the investors’ (victins’)
paynments ($354 million). Governnent’s proposed findings T 29; gov.
exh. 53-55.

Def endant mai ntai ned that the anmount of the | oss shoul d not

exceed $21 mllion, largely because of the restitution of $334
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mllion acconplished by the U.S. Bankruptcy Trustee® - which
i ncl uded si zabl e suns returned by i nvestors that had doubl ed their
noney. Governnent’s statenent of material facts with defendant’s
objections at T 128. A 3$21 million | oss would have increased the
base offense level by four levels instead of 18. UuS S G 8§
2F1. 1(b) (1) (E). *

As to a check-kite or bank fraud scheme, loss ordinarily
shoul d be calculated at the time when the fraud is detected - not

at tinme of sentencing. United States v. Shaffer, 35 F. 3d 110, 111

(3d Gr. 1994). Under the Quidelines, loss in a fraud schene
arises fromthe inpact on the victim which is not necessarily

related to defendant’s gain.'® See United States v. Wlfe, 71 F.3d

14 Judge Arlin Adans.

> Defendant’s theory of |oss mistakenly conflated the effect
of presentence restitution with the nmeasurenment of the
seriousness, or magnitude, of the crine, which is intended to be
a function of the base offense level. Presentence restitution is
a mtigating factor to be considered once the entirety of the
crime has been assessed, and extraordinary restitution may result
in a dowmmward departure. See infra at I11-B

* Def endant contended that because he had no intent to cause
such a loss, United States v. Kopp, 951 F.2d 521, 523 (3d Gr.
1992) should apply. There, where a defendant fraudul ently
procured a secured bank | oan, the anmount of the | oss was
cal cul ated as the bank’s “actual |oss, substituting intended or
probable loss if either anmount was hi gher and determ nable.”

Id. at 523. Unlike theft, a defendant in a fraud action may not
intend to deprive the victimof the value of the m sappropriated
funds permanently. 1d. at 529. An exanple is a defendant who

commts fraud in order to obtain a contract albeit intending to

performit. 1d.
Under Kopp, defendant woul d have had the anount of |oss
fixed at $21 mllion, the “actual | oss” of the victins at the

time of sentencing. However, inplicit in Kopp' s analysis is that
def endant gave the victim- a bank - collateral for the
fraudul ently procured | oan, “an obligation that eventually forced
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611, 617 (6th Gr. 1995). A defendant’s clainmed |ack of intent to
cause any | oss al so is not determ native: “A w ongdoer shoul d [ not]
conpl etely escape a sentence enhancenent if his schene involved a
substantial risk of loss nerely because, under his own rosy

scenari o, no loss was intended.” United States v. Mnaco, 23 F. 3d

793, 799 n.10 (3d G r. 1994).

As Shaffer enphasized, in a check-kite schene, there is no
collateral security to redress nonies taken fromvictins. 35 F.3d
at 114. The sane principle pertains to New Era’s “mat chi ng funds”
program A lack of collateral usually nmeans a substantial risk of
| oss. This approach conports with the policy behind the Sentencing
Quidelines - i.e. to “limt the wait-and-see approach to
cal cul ating actual loss [at sentencing] to secured | oans because
W th unsecured | oans, |ike those which sonetines result when check
kiting schenes are detected, any recovery is entirely specul ative.”
Id. at 115.

Here, the governnent’s evidence denonstrated that the of fense
conduct was commenced in 1988-89 with check-kites that permtted
defendant to pay off old loans wth nonies received from new
i nvest ors. Tr. Sept. 16 at 17-18. As F.B.l. Special Agent
Cosgriff testified, the New Concepts programwas begun as a check-
kite/”Ponzi” schene to cover cash shortages in defendant’s then

conpani es, and the scheme grew, in the formof a pyramd, as the

himto forfeit the collateral to the bank.” 1d. at 529. 1In the
mat chi ng funds program the investors’ |osses were not
collateralized.



base of investors wdened. [d. at 19. There was no col |l ateral or
other safety net to prevent the ultimate - predictable -
catastrophic | oss. Moreover, the huge pre-sentence restitutionto
the victinmse resulted from the considerable efforts of nmany

" The |l oss was cal cul ated to be

i ndi vi dual s ot her than defendant.*®
in excess of $100 million based on the undi sputed evidence as to
t he anount owed i nvestors when New Era col | apsed. [d. at 52; gov.
exh. 91. Gventhe alternatives, that figure best approxi nated t he
extent of loss attributable to the New Concepts matchi ng program
Because t he anount was greater than $80 million, the upper limt of

t he hi ghest Cuidelines bracket for anmount of |oss, 18 levels were

added. U.S.S.G § 2F1.1(b)(1(S).

2. Mre than mninmal planning: Increase of two |evels for
nore than mnimal planning - not in dispute. Gov’'t statenent
19 128-129; U.S.S.G 8§ 2F1.1(b)(2)(A). The conduct at issue | asted
over a period of six years and involved a conplex and recurrent

pattern of activity. See United States v. Marcum 16 F. 3d 599, 603

(4th Cir. 1994), cert. denied, 513 U. S. 845, 115 S. C. 137, 130 L.

Ed.2d 79 (1994) (“The comments to the guidelines deem ‘nore than
m ni mal planning’ to be present in any case i nvol vi ng repeat ed acts

over a period of time, unless it is clear that each instance was

7 See In re Foundation for New Era Philanthropy Litigation,
175 F.R D. 202 (E.D. Pa. 1997) (approving rmulti-district class
action settlenent); Miseum of Anerican Jewi sh History v. John G

Bennett, Jr., No. 95-3003, 1995 WL. 334320 (E.D. Pa. June 2,
1995) .
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purely opportune”).

3. M srepresentation of defendant acting on behalf of a
charity: Increase of two levels - disputed. US S G
8§ 2F1.1(b)(3)(A). Defendant asserts that he never “m srepresented”
his authority on behalf of New Era and that New Era was a “bona
fide organi zation ... which carried out its charitable grant-nmaking
function as represented.” Defendant’s proposed findi ngs at Y 151-
152.

The followng facts support the application of the
enhancenent . In the opinion of New Era’s tax counsel it was
“Inmportant and appropriate” that the New Concepts program be
di scl osed on New Era’s applications for tax-exenpt status. Tr
Sept. 18 at 134. Nevertheless, there was no reference to it on
either NewEra' s application for federal 501(c)(3) exenption or the
application for Pennsylvania charitable organization. Gov. exhs.
59, 68, 69, 70, 71, 113.' Nor were inter-connected rel ationships
between defendant’s for-profit and not-for-profit entities
di scl osed. Tr. Sept. 18 at 134. |In Cctober, 1994 an I. R S. agent
was sent to New Era to investigate the existence of a suspected

Ponzi -1i ke schenme. At that audit, defendant hinself represented

¥ New Era tax counsel also noted that the matching program
was not listed in the Purpose Clause of the New Era’s Articles of
| ncorporation. Tr. Sept. 18 at 139; gov. exh. 70. This
irregularity was inportant because a matching program soliciting
ot her non-profit organi zations would raise different tax | aw
i ssues fromone soliciting individuals. Tr. Sept. 18 at 116-117,
142.
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that there was no matchi ng program Tr. Sept. 19 at 88. At
sentencing, defendant admtted having concealed the matching
programfromthe I .RS. Tr. Sept. 17 at 106-107.

Def endant’ s claimthat he was unaware of New Era’ s financia
operations is inconprehensible and not credible.? The staff
consi sted of a handful of individuals all of whomwere responsi bl e
to defendant and supervised by him  Wen called as governnent
W t nesses, their testinony portrayed himto be a m cro-nanager of
t he programmatic and financial activities of NewEra as wel| as of
the other entities that were subject to his control. See tr. Sept.
19 at 17. He was an active and forceful CEO who created and
organi zed his conpanies in his own image. Tr. Sept. 16 at 129- 140.
He put together the prograns, laid out all policies and directed
their inplenentation, and sel ected personnel. He retained and
conferred with attorneys and accountants. He solicited and net
Wi th representatives of potential investors - and nade or approved
all major corporate decisions. See, e.qg., trs. Sept. 17 at 73-75,
98-99, 101, 107, 120; Sept. 16 at 161.

At defendant’s direction, New Era m srepresented or w thheld
information essential toits tax-exenpt status. Seeinfra ll-B. 1.
As related in unrebutted testinony, defendant fal sely conveyed to

his own staff and to corporate counsel, as well as the public, that

¥ This was the gist of defendant’s testinony, and it al so
was the post-collapse explanation given by himin a video
cassette presentation that was sent to his supporters and to New
Era investors. E.g., tr. Sept. 17 at 8, 39, 80-85, 93-95, 98-99;
gov. exh. 212.
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there was a board of directors. However, there were no directors
ot her than defendant, although fromtine to tinme he tal ked about
appointing them Trs. Sept. 17 at 106-110; Sept. 16 at 18-19; gov.
exh. 137. As one of his attorneys testified, anl.R S. requirenent
for tax-exenpt status is the existence of a genuine board of
directors. Tr. Sept. 18 at 120. Another conceded that although
defendant submtted to the I.R S. a list of board nenbers, in
actual ity none of the docunents concerning the board “matched up” -
causing the attorney to be concerned. |d. at 138-139. Ironically,
in a lecture series conducted by him defendant adnonished
charitabl e organizations about the inportance of a board of
directors and of proper record-keeping for I.R S. purposes. See
gov. exh. 211 (1991 vi deotape of instructional speech to charitable
organi zations, marked “Bell Institutes”). Credi bl e evi dence was
received at sentencing that to satisfy the 1994 |I.R S. audit,
def endant had dictated and submtted fictitious m nutes of board
meetings for 1992 and 1993. Revised PSR Y 75-76; tr. Sept. 17 at
142-146; gov. exh. 112.

Def endant’s m srepresentations allowed New Era to present
itself as a legitimte, tax-exenpt foundation and facilitated the

0

success of its illegal operation.? The governnent, therefore, met

its burden of proving that the enhancenent was applicable.

2 pef endant also frequently stated that he did not “take a
dime” fromNew Era, inplying that he did not want to be
nmonetarily conpensated for this charitable work. E.qg., tr. Sept.
18 at 168. But in reality he and his famly received the direct
benefit of nearly $2.5 million. See infra at II-A 4.
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4. The O fense Affected a Fi nanci al I nstitution and Def endant
Derived More Than $1 MIlion in G oss Receipts: Increase of four
| evel s - disputed. U S.S.G 8 2F1.1(b)(6)(B). Defendant contested
having personally gained nore than $1 mllion. Def endant’ s
proposed findings at § 154. The credible evidence supported a
finding that he obtained considerably nore than that anount.

The offense “affected a financial institution” in that
def endant mai ntai ned personal and New Era accounts at severa
financial institutions, including Founders’ Bank, the National Bank
of the Main Line, and Prudential Securities. See revised PSR
19 87-102.

Def endant’ s “gross recei pts” took two forns. One consi sted of
paynments directly from New Era - noney that canme al nost entirely
fromthe New Concepts matching program Tr. Sept. 18 at 104. The
ot her involved expenditures nmade for the benefit of defendant or
his famly.

Evi dence showed that during the operation of New Era, there
were transfers in excess of $4 nmllion to defendant’s personal
accounts or to those of his for-profit conpanies. Gov. exhs. 58,
91-94. In the words of a governnment auditor, $4,208,637 was
transferred fromNewEra to “entities in which 100 percent interest

is to John G Bennett, Jr.” Tr. Sept. 16 at 61.* This tota

2 Also, as reported by the auditor, aside fromthe entities
under defendant’s total control, an additional $3, 466,981 was
received by two for-profit conpanies in which defendant was an
of fi cer/ sharehol der (Human Service Systens and Multinedi a
Conmmuni cators). Tr. Sept. 16 at 61-62.
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corresponded with the report of defendant’s accountant |ess
$800, 000 credit for pre-coll apse returns of previously transferred
assets. |d. at 63; deft. exh. 20. Accepting defendant’s figures,
the anmount still exceeds $3 million.

As to expenditures that benefitted defendant or his famly,
it was proven that nore than $2 nmllion went directly to
defendant’s personal expenses and investnents, including the
pur chase of a house, travel, | oans, an expensive car, and transfers
of noney through for-profit conpany accounts. Tr. Sept. 16 at 62-
66; gov. exhs. 97-108.

As conmputed by the governnent auditor, the total of salary
pai d defendant, together with paynents to his famly nenbers,
Mai nl i ne Travel Agency, Merrill Lynch Investnents, a Lexus
deal ershi p, personal credit card accounts, and for basebal |l tickets

came to $2,449,960. Tr. Sept. 16 at 65.

B. Adjustnents for Defendant’s Role in the O fense

1. Aggravating role: Increase of four | evels upon finding that
def endant was an “organi zer or |eader of a crimnal activity that
involved five or nore participants or was ot herw se extensive” -
disputed. U S.S.G 8§ 3Bl.1(a). Accordingtoits terns, there are
two ways in which this enhancenent could apply - if defendant was
t he organi zer or |eader of a crimnal activity that involved five
or nore “crimnal participants,” or if defendant was the
organi zer/leader of a crimnal activity that was “otherw se

ext ensi ve.”
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Thi s enhancenent does not apply to a solitary offender. See

United States v. Badaracco, 954 F.2d 928, 934 (3d Cir. 1992).

Al'so, in order to be a “leader,” defendant nust supervise others,

not sinply be on equal footing with them See United States v.

Katora, 981 F.2d 1398, 1405 (3d CGCr. 1992) (application of
enhancenent requires both “multiple participants and sone
differentiation in their relative culpabilities”). “Otherw se
extensive” crimnal activity is “based primarily on the nunber of
peopl e i nvol ved, crimnally and noncrimnally, rather than on ot her
possible indices of the extensiveness of the activity.” See
US S.G 8 3B1.1, Application Note 3: “In assessing whether an
organi zation is ‘otherw se extensive,’ all persons involved during
t he course of the entire offense are to be considered.” See also

United States v. Carrozzella, 105 F.3d 796, 802 (2d G r. 1997)

(relying upon Application Note 3).

In this action, there appears to have been just one other
“crimnal participant,” an accountant. The application of the
enhancenent rests on the “otherw se extensive” prong.

Andr ew Cunni ngham one of the outside accountants, pleaded
guilty in this court to fraud in relation to his accounting work

for New Era.* Tr. Sept. 19 at 44.% |In 1994, Cunni ngham became

#Z Cunni ngham was an associate with an accounting firm
enpl oyed by defendant to perform bookkeepi ng and tax preparation
for New Era and for BA, one of defendant’s for-profit conpani es.
The firmal so provided audit services for 1993 and 1994. Revi sed
PSR at T 9.

% See United States v. Andrew Cunni ngham, Cr. No. 96-507,
guilty plea menorandum October 17, 1996. Cunni ngham cooper at ed
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suspi ci ous and asked defendant about several matters, including
paynents from New Era to defendant’s for-profit consulting firm
(Bennett Group International), tr. Sept. 19 at 50-51; fabricated
m nutes of board neetings presented to the | .RS., id. at 52-55;
and |lack of docunentation to support the matching program ¢tr.
Sept. 19 at 55. Some tinme after these inquiries, Cunningham
i nformed def endant that he hinself was in financial difficulty and
needed about $50,000. 1d. at 56; gov. exhs. 203, 204. Defendant
pronptly agreed to give himthat anmount and said: “l guess this
nmeans there won’t be any nore hard questions.” Tr. Sept. 19 at 56.
According to his testinony at defendant’s sentencing, Cunni ngham
felt that he had been “bought.” 1d. From then on, when asked
critical questions about New Era’'s activities, he falsified his
answers. 1d. at 56-57. Cunni ngham becanme a crim nal participant

wor ki ng at defendant’s direction. See Badaracco, 954 F.2d at 934.

However, defendant al so used a nunber of ostensibly innocent

individuals to facilitate the operation of the matching program

rendering the activity “otherw se extensive.”? See United States

v. DeGovanni, 104 F. 3d 43, 46 (3d Cr. 1997) (enhancenent calls for

determ nation that defendant had supervisory role in crimna
activity, not nerely a supervisory position wthin a group

collectively participating in crimnal activity). The follow ng

wi th the government, and was sentenced to 30 nonths of custody.

#“The invol venent of noncul pabl e individuals is rel evant not
to defendant’s role, but to the “extensi veness” of the crimnal
activity. See Katora, 981 F.2d at 1404-05.

17



New Era enpl oyees worked under his direction: Mary Sinclair (Vice
President for Admnistration), Tracy Ryan (Assistant to the
President/Gants Adm nistrator), Bill Benni ngton (Executive
Associate for U S. Prograns), Richard Chman (Executive Associate
for International Prograns), WMirk Staples (Program Oficer),
Kristin Bennett (Program Oficer), and Donna Ebert (Program
Manager/Institute Admnistrator). Tr. Sept. 17 at 73-75;
“Foundation for New Era Philanthropy” organizational chart
subm tted by the governnment. Each perforned a job that rel ated and
contributed to the overall schene.

As an illustration - defendant’s assistant, acting at his
behest, did not give the monthly “paynent schedul es”® to NewEra’s
| awyers and accountants who had asked for them Tr. Sept. 19 at 5-
6. She also withheld the list of New Era’s board nenbers. 1d.
Def endant utilized the services of several respected outside
attorneys and accountants. E.qg., trs. Sept. 18 at 119; Sept. 19 at
46- 47, 48-49, 52. Their work products, which gave defendant’s
conpanies theinprimtur of legality andreliability, reflectedthe
carefully delimted information suppliedtothemby defendant. See
tr. Sept. 18 at 120; gov. exh. 143. Mor eover, he specifically
directed Prudential Securities enployees who handled investor
inquiries not to divulge the non-segregated nature of these so-
call ed “escrow’ accounts. Trs. Sept. 18 at 98; Sept. 19 at 24-27.

Since none of these individuals would appear to have acted

% These tallied how nuch noney New Era was expected to renit
at the end of each nonth.
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wi th knowl edge of New Era’s illegal activities, they do not bear
“equal responsibility” with defendant for his conduct. See Katora,
981 F.2d at 1405 (application of enhancenent requires both
“mul tiple participants and sone differentiation in their relative
culpabilities”). Contrary to defendant’s view, the enhancenent was
not based on defendant’s position as president and sol e director of

New Era. See DeGovanni, 104 F.3d at 46 (requirenent of supervisory

role in crimnal activity). Instead, the evidence supports the
application of the enhancenent because defendant |ed or directed
one crimnal participant and at |east 13 innocent individuals to

assist in the comm ssion of the crinmes for which he was indicted.

2. Abuse of position of trust - Increase of two |levels -
disputed. U S.S.G 8§ 3B1.3. Qur Court of Appeals has held that
t hi s enhancenent applies when a defendant occupies a position of
trust and uses that position in a way that significantly

facilitates the commssion of the crine. United States V.

Craddock, 993 F.2d 338, 340 (3d Gr. 1993).

As regards the nonprofit organizations and individuals who
i nvested or donated noney to be “matched,” New Era and def endant
occupi ed positions of trust as fiduciaries. Additionally, as its
| one director, defendant had a fiduciary rel ationship with New Era.
When def endant caused significant m srepresentations to be nmade in
order to secure and maintain New Era’ s “tax-exenpt” status,
defendant violated his fiduciary duties both to the public and to

New Er a. See discussion supra at I1-A 3
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Next, as the governnment proved, defendant used t hese positions
of trust to enable the perpetration of the crinmes. Wil e defendant
may have been i npelled by his intense hopes to “Save the Wrld,” he
not only was aware that nonies were entrusted to New Era, but he
al so took fraudulent steps to develop and encourage that trust.
Defendant’ s | etter to prospective individual investors of January,
1995 enclosed an informational manual about New Concepts and
referred i nvestors and donors to New Era’s Form 990 and st ate due-
diligence registration. Gov. exh. 13. This is just one instance
i n whi ch def endant know ngly di ssem nated material representations
t hat were undeni ably fal se.

To say that investors were greedy and, therefore, took their
chances, tr. Sept. 22 at 17, is but a half, self-serving truth. As
a CGuidelines Commentary aptly observes: “Taking advantage of a
victims self-interest does not mtigate the seriousness of
fraudul ent conduct.” Simlarly, the argunent that others, such as
Prudential Securities, the accountant, Andrew Cunningham and
counsel hel ped | ead def endant down the garden path, id., nust al so
be flatly rejected. That reputable professionals, at his request,
assisted himin carrying out these offenses hardly di mnishes his
role in them |If anything, the nore cogent conclusion is to the
contrary.

As repletely shown by the evidence, defendant know ngly,
purposefully, and repeatedly msrepresented the nature and
characteristics of the matching programin order to market it and

effectuate | arge scale participation. At its outset, he clained
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that there was an “anonynous benefactor” whose giving nmade the
programfeasible. Tr. Sept. 17 at 102-104. Later, as he adm tted,
New Era di stributed to organi zati ons across the United States and,
eventual Iy, in England, prospectus-type literature asserting that
the “original” benefactor was “extrenely pleased” with the progress
of the program Id. at 104-105; gov't exh. 149 (New Concepts
informational binder distributed to “non-profit organization
candi date[s] ") .

Acting at defendant’s sole direction, the Foundation
constantly borrowed agai nst and invaded funds that investors had
deposited to be held, doubled and returned - not encunbered or
spent . Def endant assured potential investors that their noney
woul d be held for themin accounts at Prudential Securities. Tr.
Sept. 17 at 122-123. Nevertheless, as testified to by Prudenti al
enpl oyees, all noney received was put into a single “comand
account,” which was under defendant’s total control and in which
funds were nerely designated “F.B.O.” - “for the benefit of” - the
i nvesting organi zation. Trs. Sept. 18 at 98-99, Sept. 19 at 24,
28-29. Defendant explained to investors that the noney woul d have
to be held “in escrow for set periods of tine because of the

“anonynous benefactors purported instructions. Tr. Sept. 17 at
124; gov. exhs. 13, 149. But as defendant well knew, all the funds
received by New Era were comm ngled and were transferred, at his

di scretion, to cover shortfalls and to mmke other inproper
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paynments.? Trs. Sept. 16 at 128, Sept. 17 at 127-128. These

various deal i ngs constituted fact-specific know ng abuses of trust.

3. Adj ustment for Acceptance of Responsibility - Denied.
Def endant cl ai ned that he was entitled to a reduction of two | evels
for acceptance of responsibility wunder US S G § 3EI1.1.
Def endant’ s proposed findings at 1 162-169. It is a defendant’s

burden to prove the application of the reduction. See United

States v. McDowell, 888 F.2d 285, 291 (3d Cr. 1989). To do so, a

def endant nust “clearly denonstrate acceptance of responsibility
for his offense.” § 3EL. 1. Comrent 1(a) to 8 3El1.1 states that
it is relevant whether defendant “truthfully admt[s] the conduct
conprising of the offense(s) of conviction.” A nolo plea, iIn
itself, or for that matter a guilty plea, will not “categorically

bar” reduction for acceptance of responsibility. See United States

v. Fields, 39 F.3d 439, 446 (3d Cr. 1994).

Here, although concedi ng his know edge of the occurrence of
many of the transactions formng the fact basis of the charges and
accepting personal responsibility for them defendant di savowed
having any crimnal intent. See revised PSRat  118; tr. Sept. 17
at 72. He deni ed knowl edge of account bal ances or of checks signed
by him tr. Sept. 17 at 83, 96, 98-99, of tax forns that he signed,
id. at 106-108, 137, 139, 140, and of giving his accountants a

% One of his attorneys warned defendant not to conmingle
fi nances between his non-profit and for-profit conpanies. Tr.
Sept. 18 at 130.
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fabricated | i st of board nenbers to be submttedtothel . R S., id.
at 142. He disclainmed any wongdoi ng. See gov. exh. 1. Even if
t he “anonynous benefactors” had actually existed, that positionis
unt enabl e, given defendant’s nunerous adm tted m srepresentations
of material facts and his unauthorized use of investors’ nonies.

See tr. sept. 17 at 103, 121. He cannot be said to have clearly
denonstrated a recognition and affirmati ve acceptance of personal
responsibility for his crimnal conduct, as required by 8§ 3E1.1.
| nstead, he denonstrated a non-recognition and non-acceptance of

personal responsibility.

11 - Downward Departures

A. Downward Departures - Rejected

Three of defendant’s requests for downward departures were
rejected. The first was “Age” - U S.S.G § 5HL. 1. Under the
Sentencing Cuidelines Policy Commentary, age is not ordinarily
rel evant either as an offender characteristic or as a basis for a
downward departure. It is a discouraged factor. Policy Statenent,
§ 5HL. 1. A factor is “discouraged” when it has already been
considered inthe collation of previous sentences usedto fornul ate

t he Gui del i nes prescribed ranges. See Koon v. United States, 518

Us 81, 95 116 S. C. 2035, 2045, 135 L. Ed.2d 392 (1996)
(“Discouraged factors are those ‘not ordinarily relevant to the
determ nation of whether a sentence should be outside the

applicabl e guideline range’”). Here, defendant’s age was 60, which
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did not warrant a downward departure.

The second was “Famly Ties and Responsibilities, and
Community Ties” - 8 5HL.6. This factor also is “not ordinarily
relevant in determning what a sentence should be outside the
gui delines range.” Policy Statenent, 8 5H1.6. Here, at the tine
of sentencing, defendant had been married for 36 years. Tr. Sept.
18 at 15. The evidence was that despite a difficult childhood as
the son of an alcoholic father, defendant graduated from high
school and col |l ege while working several jobs to help support his
not her and three siblings. Tr. Sept. 16 at 102-106. He and his
wi fe had two daughters - both of whomare married. Tr. Sept. 18 at
16. Both have hel ped support their parents since the coll apse of
New Era. 1d. at 18. Defendant’s w fe becane enpl oyed part-tine.
Id. at 28.

Additionally, there was evidence as to defendant’s community
ties. Before he established New Era in 1989, defendant had wor ked
in drug counseling and prevention prograns fromlocal to national
| evel s; had created an organi zation to assist non-profits obtain
fundi ng; and had done financial consulting work for a group called
“Teen Challenge.” Tr. Sept. 16 at 114-117, 119, 121. Defendant
also testified to his deep religious faith and to his long-tine
i nvol venent in religious groups and activities. 1d. at 111-113.
He stated that all of his organizations cane under an unbrella

phi | osophy that he described as “Change the Wrld for the dory of
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God.”? 1d. at 129-130.

Crediting these famly and community ties - while they nmay
have significantly weighed in defendant’s favor, they were not so
extraordinary as to sustain a dowward departure on the basis of
this discouraged factor. To the extent that the community
activities constituted public service and good works, they were
considered as part of the downward departure granted under
8 HbH1.11. See infra J I11-B.

The third rejected request pertained to defendant’s
“Enpl oynent Record” under 8 5H1.5, another “discouraged factor.”
H s enploynent record - which essentially tracks his comunity
activity - was not “extraordinary” in the Cuidelines-departure
sense.

None of these requests, individually or added together, or
Wi th other circunstances, appeared to warrant the exercise of

departure discretion

B. Downward Departures - Granted

There were three grounds that were found, either separately or
in conbination, to support and justify a downward departure. The

first was “Mlitary, Cyvic, Charitable or Public Service;

% According to defendant, each organi zati on he founded
shared the four elenents of his “Change the Wrld” phil osophy:
first, that God have a significant influence on the activity,
whi ch defendant called a “Ki ngdom Focus”; second, that the
activity “nmeet people’s needs”; third, that the activity be
directed to “elimnate pain and suffering”; and fourth, that the
activity help “make others’ dreans cone true.” Tr. Sept. 16 at
130.
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Enpl oynment - Rel ated Contributions; Prior Good Wrks”- § 5HL. 11
Al t hough not ordinarily relevant in determ ni ng whet her a sentence
shoul d be below the Cuidelines range, the evidence denonstrated
t hat defendant’s civic, charitable and public service and his good
wor ks were exceptional. See Introductory Commentary, Part H Hi's
substantial contributions inthe areas of substance abuse, children
and youth, and juvenile justice were well docunented and well
recogni zed. Trs. Sept. 16 at 113-121; Sept. 17 at 31-32, 121-122,
135-136, 150-151.

The second was extraordi nary cooperation and restitution as a
factor not adequately consi dered by the CGui delines, under § 5K2.0.
See United States v. Lieberman, 971 F.2d 989, 996 (3d G r. 1992)

(downward departure based in part on defendant’s extraordinary
post - conduct restitution and cooperation was proper under 8§ 5K2.0);

see also United States v. Garlich, 951 F.2d 161, 163 (8th Cr.

1991) (Guidelines provide authority to depart downward based on
extraordi nary restitution under 5K2.0). Through t he adm rabl e wor k
of the U S. Trustee, the bankruptcy court, and Judge Dal zel | of
this court, the anount of the New Era | oss was dramatically reduced
fromover $100 mllion to about $20 mllion. Revised PSR at { 116;
tr. Sept. 17 at 68-71. \Wile defendant did not denonstrate an
acceptance of personal responsibility as contenplated by U S. S G
8§ 3E1.1, his close cooperation and his early turn over of the bulk
of his personal and conpany-held assets materially assisted the
process of reducing the | oss and occurred to an unusual degree. In

t hese circunst ances, the post-offense restitution was atypi cal and
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nerited a downward departure under U S . S.G 8§ 5K2.0. See
Li eberman, 971 F.2d at 995 (noting that such a departure coul d be
justifiedif extraordi nary post-offense restitution existed either
to a kind or a degree not considered by the Guidelines) (citing
US S G 8§ 5K2.0, Policy Statenent).

The third is nore problematical - a mental health *“hybrid”
departure involving “D mnished Capacity” under 8§ 5K2.13, an
encouraged factor, and “Mental and Enotional Conditions” under
8 H5H1. 3, a discouraged factor

Section 5K2.13 - Dim ni shed Capacity (Policy Statenent):
| f the defendant committed a non-violent offense while
suffering fromsignificantly reduced nental capacity not
resulting from voluntary wuse of drugs or other
i ntoxi cants, al ower sentence nmay be warranted to refl ect
t he extent to which reduced nental capacity contributed
to the commssion of the offense, provided that the
defendant’s crim nal history does not indicate a need for
i ncarceration to protect the public.

If a factor i s encouraged under the Guidelines, it is a basis
for departure unless the applicable Guidelines have taken it into
account - which is not so in this case. See 8§ 5K2.0, Policy
Statenent. Here, noreover, the offenses were non-violent and did
not result fromthe use of drugs or other intoxicants, see § 5K2. 13

and United States v. McBroom 124 F.3d 533, 544 (3d Gr. 1997), and

defendant had no crimnal record. The question was whether he
suffered from*“significantly reduced capacity.” 1d.

The subject of defendant’s clinical condition and rel evant
di agnoses was hotly debated by a nunber of prestigious nental
heal th professionals. Dr. Park Deitz, a well-known forensic nenta

heal th expert, testified as a governnment wi tness that there was no
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brain damage or nental illness. Tr. Sept. 18 at 49-52, 61; gov.
exh. 4. 1In his view, there was evidence of “malingering” on tests,
and whil e there was a narcissistic personality disorder, it did not
i npair defendant’s cognitive or volitional capacity. 1d. at 72,
74, and 76. On the other hand, another acknow edged psychiatric
expert, Arnond Nicholi, a defense witness, believed that defendant
had a del usional disorder, id. at 82; deft. exh. 35 at 3-5. In the
opi nion of a prom nent forensic psychiatrist, Dr. Robert Sadoff,
al so a defense w tness, defendant had organic brain dysfunction,
and was either delusional or subject to an intense fantasy. Deft.
exh. 26 at 8-09. The defense experts thought that defendant’s
mental capacity was significantly reduced and, specifically, that
the “anonynous benefactors” were the product of nental health
inmpairnment - i.e., were a genuinely held belief.

The court-appointed expert, Dr. Timothy M chal s, a
psychiatrist, disagreed -

It is ny opinion that M. Bennett has not experienced a
Del usi onal Di sorder nor has he had evi dence of any nent al

di sorder i nvol ving any cognitive dysfunctions....It is ny
opinion that his clains of ammesia are of a volitional
[ nature] and not a conponent of any nental disorder....In
summary, it is ny opinion which | express with a

reasonabl e degree of nedical certainty that M. Bennett
did not suffer from a significantly reduced nental
capacity at the tine of the eighty-two charged of fenses
nor did he have evidence of a significantly reduced
mental capacity which contributed to the conmm ssion of
any of the eighty-two charged offenses.

Report of Dr. Tinmothy Mchals, Sept. 11, 1997.
O her forensic experts who had tested and eval uat ed def endant

expressed varying opinions as to his nental condition at the tine
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of the indicted conduct. Wile it may be arguable whether
def endant had a del usi onal di sorder or nore than mld organic brain
dysfunction, there was clear evidence of several personality
di sorders - nar ci ssi sm hypomani a, obsessi ve- conpul si ve
personality, sone of which was conceded by the governnent’s
experts. Tr. Sept. 18 at 74.

A conplicating conceptual point is that personality disorders
are listed inthe authoritative “Di agnostic and Stati stical Manual
of Mental Di sorders,” DSM 1V, published by the Ameri can Psychi atric
Associ ation. However, many clinicians do not believe a personality
di sorder is nore than a narrative description of one’s personality.
They therefore distinguish it froma nental disease or disability
and would reject it as a basis for a societal or |egal judgnent.

See, e.qg., United States v. Libutti, 1994 WL. 774647, *16 n.11

(D.N.J. 1994) (“criteria for diagnosis of ‘Pathol ogi cal Ganbling ”
and quoting from DSM I1l1-R “The <clinical and scientific
consi derations involved in categorization of these conditions as
nment al di sorders may not be wholly relevant to |egal
judgnents...”).

A nunber of G rcuit Court cases have articul ated and uphel d

that distinction. Exanples are: United States v. Wthers, 100 F. 3d

1142, 1147-48 (4th Cr. 1996), cert. denied U S _ , 117 S. .

1282, 137 L. Ed.2d 358 (1997) (defendant’s depression, causing
“vulnerability and extreme nental disarray” did not warrant
downward departure under 8§ 5K2.13 when there was no evidence of

cognitive inmpairnment); United States v. Edwards, 98 F. 3d 1364, 1371
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(D.C. Cr. 1996), cert. denied, = US _ , 117 S. C. 1437, 137

L. Ed. 2d 544 (1997) (“If...a psychol ogi cal or behavioral disorder
serves as the basis for [a 5K2.13] departure...there nust be an

acconpanyinginabilitytoreason”); United States v. Baraj as- Nunez,

91 F. 3d 826, 831 (6th Gr. 1996) (“[D]i m ni shed nental capacity is
found where a defendant’ s condition affects his ability to process
information or to reason”). However, our Crcuit in MBroom 124
F.3d at 549-550, expressly decided that Guidelines “Di mnished
Capacity” included volitional disabilities that had been di agnosed
as personality disorders (“cyclothym a” and obsessi ve-conpul si ve
di sorder). ?®

In the present case, defendant devi sed, devel oped and nanaged
what becane an extrenely |arge financial enterprise. The evidence
is that on one | evel he believed his work was consistent with his
religious belief and God-ordained mssion. Tr. Sept. 16 at 129-
141, 145. He appears not only to have convinced hinself - the
usual predicate of the enpowernent to persuade others - but he al so
persuaded a | arge nunber of community and business | eaders. Many

responsi bl e, highly  successf ul executives  of religious,

% See also United States v. Mrin, 124 F.3d 649, 651-52 (4th
Cir. 1997) (defendant’s “narcissistic personality disorder”
supported departure on the basis of dinmnished capacity); United
States v. Coleman, 1997 WL. 666512, *3, 5 (N.D. IIl. 1997)
(def endant’ s “dependent personality disorder,” a factor in the
comm ssion of the offense conduct, was a valid basis for downward
departure); United States v. Skodnek, 933 F. Supp. 1108, 1122 (D
Mass. 1996) (“mmjor depressive disorder,” “psychotic disorder,”
and “obsessive conpul sive personality disorder,” resulted in
di m ni shed capacity that could be a basis for a downward
departure).
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educational, and cultural institutions, as well as nany social and
political figures, considered him to be wupright and beyond
reproach. E.g., tr. Sept. 19 at 103. Here, it may be questi onabl e
whet her a departure should be attri buted to an extraordi nary nent al
and enotional condition (under discouraged factors) or to
di m ni shed capacity (under the encouraged factors). Regardl ess of
one’s point of view, defendant’s cognitive faculties or volition,
or both, appear to have been subject to sone formof extraordinary
distortion and, perhaps, significantly reduced capacity. That
characterization of himwas w dely shared. *°

Whet her taken separately or in conbination - i.e., inparallel
or in series - or in conjunction with any other factors, these
t hree downward departures supported a reduction of the sentence to
144 nont hs of custody. They did not support any further reduction

because of the gravity of the offense conduct, tr. Sept. 22 at 9-

10, and the other statutory bases for sentencing.*® 18 U.S.C.

2 At sentencing - two and a half years after New Era
collapsed - a forner U. S. Secretary of the Treasury, who had
invested and | ost several mllion dollars, asked that defendant
be sentenced to probati on because he had neant well and had been
bl i nded by his desire to help others.

% A vocal segnment of investors recomended an extrenely
severe or even “nmaxi munf sentence. Tr. Sept. 22 at 12; gov. exh.
242, vol. one, victiminpact letters - e.qg., letter, United Wy
of Sout heastern Pennsyl vania, My 28, 1997: “W believe that the
t renmendous negative inpact of M. Bennett’s actions on hundreds
of non-profit organi zati ons, on the excellent reputations of
nuner ous i ndividuals and organi zati ons, and on the imge of those
associated with philanthropy in general, warrants severe
puni shment....[We urge the Court to provide the philanthropic
comrunity protection fromschenes of this nature by sentencing
M. Bennett to the maxi mum extent of the |aw”
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§ 3553(a).

Edmund V. Ludw g, J.
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