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Plaintiff Diane MIler originally brought this action in the
Court of Common Pl eas of Phil adel phia County agai nst Aetna-US
Heal t hcare, Inc., eight doctors, one nurse, one physician
assi stant, and one hospital. Defendant Aetna-US Heal thcare, Inc.
(“Heal thcare”)?! subsequently renoved the action to this Court
pursuant to 28 U.S.C. A 8§ 1441 (West 1994) on the basis of the
conpl ete preenption doctrine. Specifically, Healthcare contends
that Plaintiff’'s allegations regardi ng her discharge from
Def endant Ri ddl e Menorial Hospital (“Hospital”) to her hone
rather than to a skilled nursing facility raise a claimunder 8§
502(a)(1)(B) of the Enployee Retirenent Income Security Act of
1974 (“ERISA"), 29 U.S.C. A § 1132(a)(1)(B) (West 1985). In the

YInits Notice of Renopval, Defendant notes that United
States Health Care Systens of Pennsylvania, Inc. d/b/a The Health
Mai nt enance Organi zation of Pennsylvania is the specific
organi zation that adm nistered the enployee wel fare benefit plan
at issue in this case. For consistency purposes, this entity
will be referred to as “Defendant Heal thcare” or “Heal thcare”

t hroughout this Menorandum



alternative, Healthcare maintains that this action is renovable
on the basis of diversity jurisdiction under 28 U S.C A § 1332
(West 1993 & Supp. 1998). Presently before the Court is

Plaintiff’s Motion to Remand. For the reasons that follow the

Motion will be granted.

BACKGROUND

The essential facts, as set forth in the Conplaint, are as
follows.? On Novernber 10, 1994, Plaintiff was involved in a
nmot or vehicle accident and, as a result, was eval uated that day
at the Crozer Chester Medical Center Energency Room During that
visit, it was determned that Plaintiff’s blood pressure was
el evated. The next day, Plaintiff went to the office of
Def endant Dr. Edward Stankiew cz, where she was exam ned and
subsequently determ ned to be suffering frompost-traumatic
sprains and strains of the body including the | ow back. Dr.

St anki ewi cz al so di agnosed Plaintiff with nmalignant hypertension.
Plaintiff continued to see Dr. Stankiew cz and Def endant
Physi ci an Assi stant CGui seppe A Screnci for treatnent of her |ow

back and nonitoring of her hypertension from Novenber 11, 1994

until Novenber 21, 1995. Follow ng the notor vehicle accident,

2 In determ ning whether this action should be renanded,

the allegations in Plaintiff’s conplaint are accepted as true;
Heal t hcare has deni ed any wongdoing in this action.



Plaintiff also was seen by Defendant Dr. Lovell Harris, who
continued to care for Plaintiff’s bl ood pressure condition until
Novenber 16, 1995.

In May 1995, Plaintiff was a patient at Defendant Hospital
where she underwent a |lunbar nyel ogram at the direction of Dr.
St anki ewi cz. Subsequent to this procedure, Plaintiff continued
to be seen by Dr. Stankiewicz and P. A Screnci with reference to
her | ow back disconfort and el evated bl ood pressure. On Qctober
10, 1995, at Dr. Stankiewicz' s request, Plaintiff was eval uated
by a neurosurgeon for possible surgical managenent of her | ow
back condition. That neurosurgeon concluded that a surgical
deconpression would not renedy Plaintiff’s condition. However,
subsequent to Cctober 10, 1995, Dr. Stankiewicz referred
Plaintiff to Defendant Dr. David Bosacco for evaluation of her
| ow back condition. Dr. Bosacco recommended that Plaintiff
undergo a | unbar | am nectony and spinal fusion as soon as
possi ble. Thereafter, Plaintiff was given nedical clearance for
this procedure. (Conpl. 11 36-38.)

On Novenber 10, 1995, a pre-operative exam nation was
performed on Plaintiff at Defendant Hospital. That exam nation
revealed that Plaintiff had a positive history of hypertension.
On Novenber 16, 1995, the day the surgical procedure was
performed on Plaintiff by Dr. Bosacco, a pre-operative check

indicated that Plaintiff’s blood pressure was el evat ed.



Nonet hel ess, Plaintiff was approved for anesthesia and surgery.
Subsequent to the surgery, Plaintiff’s blood pressure showed
persistent elevations. Three days later, Drs. Bosacco and
Stankiewi cz, in conjunction with Defendant Drs. Hoey and Lim and
Def endant Hospital, requested that Plaintiff be discharged to a
skilled nursing facility rather than to her hone.

Bet ween Novenber 19 and 21, 1995, Plaintiff continued to
have el evated bl ood pressure. Such elevated readings resulted in
an order to refrain fromdischarging Plaintiff on Novenber 20,
1995. The next day, because of a decrease in her bl ood pressure,
Plaintiff was discharged to her hone, despite a request nade by
Drs. Stankiew cz, Bosacco, Hoey and Limto Heal thcare and
Defendant Dr. Elliot Geher, to arrange for a di scharge program of
medi cal care. That night, at approximately 11:30 p.m, Plaintiff
returned to the Hospital with conplaints of |ethargy, right-sided
weakness and inability to speak. Her bl ood pressure was
el evated. Approximately one and one-half hours later, Plaintiff
was admtted to the Hospital exhibiting generalized seizure
activity. She subsequently was di agnosed as having suffered a
cerebrovascul ar accident. (Conpl. {1 50-52.)

Plaintiff’s Conplaint consists of seventeen counts for
whi ch she seeks damages resulting fromthe all egedly negligent

nedi cal care rendered to her by Defendant Healthcare, its agents



and ostensible agents.® The determ nation central to this

di sposition is whether the Conplaint is, in part, “as defendants
see it, nerely an ERISA claimfor denial of benefits masqueradi ng
as a nedical mal practice action, or, as plaintiff[] see[s] it,
sinply a state mal practice, negligence, . . . action that

def endants cannot dress up as ERISA clains.” Lancaster v. Kaiser

Foundation Health Plan of Md-Atlantic States, Inc., 958 F. Supp.

1137, 1138 (E.D.va. 1997). |If it is the former, the action wll

remain here; if it is the latter, the case nust be remanded to

the Court of Common Pl eas of Phil adel phia County.

*Distilled to their sinplest form the Counts are as
follows: Count | alleges that Defendant Hospital was negligent
in failing to select and retain conpetent nedical staff, in
failing to treat and nonitor the Plaintiff properly and to
respond to her signs of increasing blood pressure, and in
di scharging Plaintiff to her hone at a tine when her nedical care
required supervision. Count Il alleges that Dr. Bosacco was
negligent in perform ng unnecessary surgery on Plaintiff, in
failing to treat and nonitor plaintiff properly and in failing to
support Plaintiff’s request for admttance to a skilled nursing
facility when Healthcare denied it. Counts IIl, V, VII, and IX
all ege that Defendants Drs. Bosacco, Haughey, Kinless-Girber, and
Nurse Trojak failed to secure inforned consent fromPlaintiff
before the surgery on Novenber 16, 1995. Counts IV and VI
al l ege that Defendants Drs. Haughey and Trojak al so were
negligent in their care and discharge of Plaintiff. Counts VI,

X, X, Xil, XiIl, XIV and XV all involve allegations that the
remai ni ng i ndividual doctors failed adequately to treat, nonitor
and di agnose Plaintiff. Count XVI seeks to hold Defendant
Heal t hcare liable for the alleged nmal practice of its ostensible
or actual agents. Count XVI|I seeks to hold Defendant Heal t hcare
liable for its negligent selection, retention and supervision of
certain treating physicians.



1. LEGAL STANDARD

Renmovability is determined froma plaintiff’s pleadi ngs at

the time of renoval. See Anerican Fire & Casualty Co. v. Finn

341 U.S. 6, 14 (1951). In general, a defendant may renove a
civil action filed in state court if the federal court would have
had original jurisdiction to hear the matter. 28 U S.C. 8§
1441(b). The renoving party bears the burden of establishing
removal jurisdiction and conpliance with all pertinent procedural

requi renents. Boyer v. Snap-On Tools Corp., 913 F.2d 108, 111

(3d Cr. 1990). |If there has been a procedural defect or if the
court determnes that it |acks federal subject matter
jurisdiction over the case, the federal court may remand the case
to state court. 28 U. S.C. 8§ 1447(c). Renoval statutes are
strictly construed and all doubts are resolved in favor of

remand. See Batoff v. State FarmliIns. Co., 977 F.2d 848, 851 (3d

Cr. 1992); Abels v. State FarmFire & Casualty Co., 770 F.2d 26,

29 (3d Gir. 1985).

I11. DI SCUSSI ON
The primary basis for Renoval asserted by Defendant

Heal thcare is that this Court has original jurisdiction over this

action pursuant to 28 U . S.C. A 8§ 1331 and § 502(a)(1)(B) of



ERISA, 29 U S.C A 8§ 1132(a)(1)(B).* Healthcare muintains that
certain allegations regarding Plaintiff’s discharge from

Def endant Hospital to her hone, rather than to a skilled nursing
facility, raise a claimunder 8§ 502(a)(1) of ERISA, thus
rendering the entire suit renovable to federal court under 28

U S CA 88 1441(a) and (c), the Court’s suppl enent al
jurisdiction under 28 U S.C. A § 1367, and the conplete
preenption doctrine.® To determ ne whether these allegations
state a claimwhich “arises under” federal law, and thus is
renovable, it is necessary to begin with the “well -pl eaded

conplaint rule.” See Metropolitan Life Ins. Co. v. Taylor, 481

U S 58, 63 (1987).

“*Adistrict court has original jurisdiction over any action
“arising under the Constitution, laws, or treaties of the United
States.” 28 U S.C. A 8§ 1331 (West 1993).

> Title 28 U.S.C. A 88 1441 (a) and (c), state in relevant
part, as foll ows:
(a) . . . any civil action brought in a State court of
which the district court of the United States have
original jurisdiction, may be renoved by the defendant
or the defendants, to the district court of the United
States for the district and division enbracing the
pl ace where such action is pending.
(c) \Wenever a separate and i ndependent claimor cause
of action within the jurisdiction conferred by section
1331 of this title is joined with one or nore otherw se
non-renovabl e clains or causes of action, the entire
case may be renoved and the district court may
determne all issues therein, or, in its discretion,
may remand all matters in which State | aw predoni nates.



A The Well - Pl eaded Conpl ai nt Rul e

To determ ne whether a claimarises under federal |law a

federal question nust be presented on the face of the plaintiff’s

properly pleaded conplaint. Franchise Tax Bd. v. Construction

Laborers Vacation Trust, 463 U S. 1, 9-12 (1983). A defendant

cannot convert a plaintiff’'s state claiminto a federal question

solely on the basis of an asserted federal defense. See

Caterpillar Inc. v. Wllians, 482 U S. 386, 393 (1987).

“Bven

the defense of preenption is insufficient to permt renoval to

federal court.” Lancaster, 958 F. Supp at 1143 (footnote
omtted).

However, the Suprene Court has recogni zed an exception to
the well-pleaded conplaint rule. |If a state |aw cause of action

is conpletely preenpted, it is recharacterized as a federal claim

arising under federal law and is renovable to federal court. See

Metropolitan Life, 481 U.S. at 66-68. This exception, ternmed the

“conpl ete preenption” exception applies when

the pre-enptive force of the [federal statutory

provision] is so powerful as to displace entirely any

state cause of action [addressed by the federal
statute]. Any such suit is purely a creature of

federal |aw, notw thstanding the fact that state | aw
woul d provide a cause of action in the absence of [the

federal provision].

Dukes v. U S. Healthcare, Inc., 57 F.3d 350, 354 (3d Gr.

(citing Franchise Tax Bd., 463 U S. at 23).

1995)



The conpl ete preenption exception applies to state | aw causes of
action that fit within the scope of 8 502 of ERI SA. Dukes, 57
F.3d at 354. Section 502(a)(1)(B) states in pertinent part, as
fol |l ows:

(a) Persons enpowered to bring a civil action
A civil action may be brought --
(1) by a participant or beneficiary --
(A . ..
(B) to recover benefits due to him
under the terns of his plan, to
enforce his rights under the terns
of the plan, or to clarify his
rights to future benefits under the
terms of the plan;

29 US.CA 8 1132(a)(1)(B). “State law clains which fal

out side the scope of 8 502, . . . are still governed by the well -
pl eaded conplaint rule and, therefore, are not renovabl e under

t he conpl ete-preenption principles . . . .” Dukes, 57 F.3d at
355.6

®1n Dukes, the Court of Appeals for the Third Circuit
(“Third Grcuit”) discusses in detail the relationship between §
514 of ERI SA, which defines the scope of ERI SA preenption and §
502, ERISA's civil enforcenent provisions. Section 514 provides
t hat ERI SA “supersede[s] any and all State |aws insofar as they
may now or hereafter relate to any enpl oyee benefit plan
described in [8 4(a) of ERI SA] and not exenpt under [8 4(b) of
ERI SA].” Dukes, 57 F.3d at 355. The Third G rcuit instructs
t hat

When the doctrine of conplete preenption does not

apply, but the plaintiff's state claimis arguably

preenpt ed under 514(a), the district court, being

wi t hout renoval jurisdiction, cannot resolve the

di spute regarding preenption. It |acks power to do

anything other than remand to the state court where the

preenption i ssue can be addressed and resol ved.



B. Application

Plaintiff’s Mtion does not dispute the fact that the health
care benefits plan (“Plan”) under which she received the
treatnent in question is an “enpl oyee benefit plan” within the
nmeani ng of ERI SA § 514(a), 29 U S.C. A 8§ 1144(a). See 29
US CA 8 1002(3). Plaintiff also does not contest Defendant’s
assertion that the “benefit” provided under the Plan is the
provi sion of nedical care, or that Healthcare's conduct in
adm nistering the Plan is subject to regul ation under ERISA ’
Thus the determ native issue to be resolved by this Court is
whet her Plaintiff’s well-pleaded Conplaint is essentially a
medi cal mal practice action, and thus concerned with the quality
of benefits provided or if it is a suit “to recover benefits due

under the terns of [the] plan” and thus involves an issue
of quantity of benefits received. 29 U S C A 8§ 1132(a)(1)(B)
If the state law clains focus on the “quality” of the nedica
benefits provided rather than the “quantity” of the nedical
benefits received, they fall outside the anbit of § 502(a)(1)(B)

and are not conpletely preenpted. See Dukes, 57 F.3d at 356-361

"The only contested fact regarding the Plan is the nanme of
Plaintiff’s enployer at the tine the claimarose. However, both
parties agree, and Plaintiff specifically alleges that “at al
times relevant to the plaintiff’s cause of action, the plaintiff,
DI ANE M LLER, was a nenber of the nedical health plan of
def endant, AETNA-US HEALTHCARE, INC.” Thus, as Defendant
Heal t hcare maintains, a determ nation of the precise nane of the
enpl oyer on whose behalf it adm nistered the Plan is irrel evant
to the resolution of the instant Mtion.

10



(hol ding that clains which attack the quality of benefits

provi ded are not conpleted preenpted under 8 502(a)(1)(B)

wher eas those cl ains which assert the w thhol ding of “sone

guant um of plan benefits due” are conpletely preenpted).

After carefully exam ning and attenpting to construe fairly
plaintiff’s various allegations and clains, it is clear to the
Court that this case is at heart, a case which attacks the
quality of benefits provided, not the quantity of benefits
received. As the United States Court of Appeals for the Third
Crcuit (“Third Crcuit”) stated in Dukes:

[The plaintiff’s] clains, even when construed as U. S.

Heal t hcare suggests, nerely attack the quality of the

benefits [] received: The plaintiff[] here sinply

do[es] not claimthat the plan[] erroneously w thheld

benefits due. Nor do[es] [she] ask the state court[]

to enforce [her] rights under the ternms of [her] plan[]

or to clarify [her] rights to future benefits. As a

result, the plaintiff['s] clains fall outside the scope

of § 502(a)(1)(B) and th[is] case[] nust be renmanded to
the state court[] fromwhich [it] w as] renoved.

Dukes, 37 F.3d at 356.

Inits Mdtion in Opposition to Plaintiff’s Mdtion to Remand,
Heal t hcare focuses on those paragraphs of the Conplaint that it
contends contain sufficient “quantity” allegations to support
conpl ete preenption. Specifically, Healthcare directs the
Court’s attention to paragraphs 46 through 52 of the Conpl aint,

whi ch read as follows:?

8 Plaintiff’'s Conplaint contains 136 all egations. Defendant
Heal t hcare does not argue that the other 129 allegations raise a

11



46. On Novenber 19, 1995, a request was nmade by
BOSACCO, STANKI EW CZ, HCEY, LIM and HOSPI TAL t hat

plaintiff, . . . , be admtted upon rel ease from
HOSPI TAL to a skilled nursing facility as the
plaintiff, . . . , was neither nedically stable nor

physically safe to be discharged from HOSPI TAL to her
hone.

47. Between Novenber 19 and Novenber 21, 1995, the
plaintiff, . . . , continued to have el evated bl ood
pressure and was treated with various nedi cations which
were unable to reduce said bl ood pressure, and during
said period, she was seen and eval uated by HOEY, LIM
STANKI EW CZ and BOSACCO as wel | as various nursing
personnel of HOSPI TAL.

48. On Novenber 20, 1995, the plaintiff, . . . , was
noted to have an el evated white bl ood cell count of
1400 and el evated bl ood pressure of 180/110 which
resulted in the i ssuance of an order to refrain from

di scharging the plaintiff, . . . , on Novenber 20,
1995.
49. On Novenber 21, 1995 plaintiff, . . . , conplained

of feeling very |ight headed and unwel | and bl ood
pressure eval uations di scl osed that her blood pressure
was 170/ 110 requiring her to be discharged to hone via
a wheel chair.

50. On Novenber 21, 1995, HEALTHCARE AND GEHR, pri or
to discharge, were contacted by LIM HOEY, STANKI EW CZ
BOSACCO, and various nursing personnel of HOSPITAL to
arrange for a discharge program of nedical care for
plaintiff, . . . , at which tine it was determ ned that
plaintiff, . . . , should be discharged to her hone.

51. On Novenber 21, 1995, at approximately 11:30 p. m
plaintiff, . . . , reappeared in the emergency room of
HOSPI TAL with conpl aints of |ethargy, right sided
weakness, and inability to speak. Blood pressure
readi ngs upon presentation were 200/ 117.

claimunder § 502(a)(1)(B). Rather, Defendant maintains that
the Court shoul d exercise supplenental jurisdiction pursuant to
28 U.S.C. A 8 1367 over those clains which are beyond the scope
of the Court’s original jurisdiction.

12



52. On Novenber 22, 1995, at approximtely 1:00 a. m
plaintiff, . . . , was admtted to HOSPI TAL exhi biting
generalized seizure activity, and subsequently was

di agnosed as having suffered a cerebrovascul ar acci dent

with right hem plegia and aphasia, |eft comon cartoid

artery thronbosis, acute inferolateral nyocardi a

infarction, seizure disorder, anem a, thronbosytopenia

and history of hypertension.

Heal t hcare construes paragraphs 46-52 as all egations
attacking an administrative decision to deny a benefit due
Plaintiff under the Plan -- treatnent at a skilled nursing
facility. On this basis, Healthcare asserts that Plaintiff’s
claimfalls within the scope of Section 502(a)(1)(B) of ERI SA and
is conpletely preenpted. The Court disagrees.

Wiile it is true that the allegations contained in
par agr aphs 46-52 display Plaintiff’s dissatisfaction with the
conditions of her rel ease from Defendant Hospital, nowhere in the
Conpl ai nt does Plaintiff state that skilled nursing care is a
benefit due her under the Plan. 1In fact, except to the extent
that Plaintiff alleges that at all tinmes relevant to her causes
of action she was a nenber of Healthcare’'s nedical health plan,
the Conplaint is devoid of any nmention of the nature of the Plan
and its benefits. Furthernore, Plaintiff does not contend that
her alleged injuries are due to Healthcare's failure to provide
or pay for any such benefits under the Plan. Instead, the

Conplaint is replete with allegations that the quality of nedical

care Plaintiff received was i nadequate and with all egations that

13



Heal t hcare should be held Iiable for such inadequaci es under
agency, ostensible agency and negligence principles.?®

In a recent opinion of this Court, Hoose v. Jefferson Hone

Health Care, Inc., No. 97-7568 (E.D. Pa. February 6, 1998), the

Honorabl e Charles R Winer, addressed a simlar set of

circunstances.® In opposing plaintiff’s notion to remand in

® Heal thcare directs the Court’s attention to the
“i ndependent corollary to the well-pleaded conplaint rule .
[ such that] a plaintiff nmay not defeat renoval by omtting to

pl ead necessary federal questions.” Rivet v. Regions Bank of
Loui siana, 118 S.C. 921, 925 (1998). The Court is m ndful of
this “independent corollary.” However, a fair reading of the

Conpl aint sinply does not reveal that Plaintiff has so “artfully
pl eaded” her Conpl aint such that the Court will uphold renova
even though no federal question appears on the face of the
Conmplaint. Id.

1 Both parties also direct the Court’s attention to another
recent case in this District. The Court has read that opinion,
Hoyt v. Edge, No.ClV.A 97-3631, 1997 W. 356324 (E.D. Pa. June 20,
1997) (Shapiro, J.) and the cases cited therein, id. at *3,
carefully. It is the Court’s opinion that the instant case is
nore |i ke Dukes, 57 F.3d 350, and Hoyt than Lazorko v.

Pennsyl vani a Hospital, No. G v.A 95-cv-6151, 1996 W 7992

(E. D. Pa.1997), and Pell v. Shnokler, No.ClV.A 96-6002, 1997 W
83743 (E. D. Pa.1997). As Judge Shapiro noted in Hoyt, “Lazorko's
conplaint alleged his wife sought nedical treatnent for three
weeks follow ng her hospital discharge but was refused. It also
alleged, '[t]he mnimal treatnent received by Ms. Lazorko shows
either inplied or express directives fromU. S. Healthcare to the
def endants not to give appropriate treatnment.'" Hoyt, 1997 W
356324, at *3 (citing Lazorko, 1996 WL 83743, at *3). In Pell,
plaintiff clainmed "her condition was exacerbated when her
treating physician refused tinely to refer her to a

pul nonol ogi st, at least in part because of [the HMJO s] practice
not to refer patients to specialists or for diagnostic testing."
Id. (citing Pell at *4). In both Lazorko and Pell, the Court
found that the plaintiffs’ clainms were conpletely preenpted
because those plaintiffs alleged an adm ni strative decision to
deny a benefit due under a plan. There sinply is no such

all egation in this case.

14



Hoose, Defendant United States Heal thcare Systens of
Pennsyl vania, Inc. (“USH), directed the Court’s attention to an
allegation in the Conplaint that read

Despite the attenpts by the physicians to transfer M.

Hoose to a rehabilitation hospital, Defendant U.S.

Heal t hcare refused to authorize transfer. M. Hoose,

therefore, had to rely upon hone nursing services for

wound care and transfer training.

Id. at 6-7. USH argued that the above allegation constituted a
claimthat Plaintiff was denied a benefit due under his Plan --
transfer to a rehabilitation hospital, and thus canme under 8§
502(a)(1)(B). Judge Weiner disagreed.

The opinion identified two reasons for its holding. First,
the Court noted that the allegation Defendant relied upon for
support appeared in the “factual background” portion of the
conplaint, rather than in the allegations that nade up the many
counts of the conplaint. Although this Court does not find this
factor dispositive, it is indeed conpelling that nowhere in the
twel ve paragraphs that nake up the two counts agai nst Defendant
Heal t hcare does Plaintiff assert benefits due her under the Plan.
Specifically, nowhere in those allegations does Plaintiff even
mention skilled nursing care, or the denial thereof. Second,
Judge Wei ner enphasized that in neither the allegation rel ated
above nor anywhere else in the conplaint did plaintiff state that

treatment at a rehabilitation hospital was a benefit due him

under his plan or that U S. Heal thcare had deni ed himthat

15



benefit. Judge Wi ner nmade that determ nation despite the
plaintiff’s allegation that, “Defendant U S. Heal thcare refused
to authorize transfer.” |In addition, in Hoose, the defendant
al so did not contend that treatnent at a rehabilitation hospita
was specifically provided under the plaintiff’s plan. Al though
in the instant case Defendant does contend that treatnent at a
skilled nursing facility is a benefit due Plaintiff under the
Plan, it remains the case that Plaintiff does not nmake any
all egations which inplicate the adm nistrative denial of such a
benefit.

In order for the Court to find that Plaintiff’s allegations
inthis case fall within the scope of 8§ 502(a)(1)(B), it mnust

find that when properly construed, such allegations constitute a

claim®“to recover benefits due . . . under the terns of [the]
plan, to enforce . . . rights under the terns of the plan, or to
clarify . . . rights to future benefits under the terns of the

plan.” 29 U S.C.A § 1132(a)(1)(B). The allegations sinply do
not make such a claim

Plaintiff does not seek to “recover,” to “enforce,” or to
“clarify” benefits due. The thrust of Plaintiff’s allegations
surroundi ng her discharge fromthe hospital to her hone in |ate
Novenber 1995, when fairly construed, is an attack on the quality
of care that Plaintiff received subsequent to her Novenber 1994

not or vehicle accident. In this lawsuit, she seeks conpensati on

16



for the mal practice she allegedly suffered. Since conplete
preenption, and hence renoval jurisdiction, is absent where an
ERI SA pl an beneficiary or participant chall enges the soundness of
a nedi cal decision nade during the course of treatnent, rather
than the adm nistrative denial of a nedical benefit due under a
plan, there is no conplete preenption in this case. Lancaster,
958 F. Supp. at 1145. Accordingly, this Court does not have
jurisdiction over this action pursuant to 28 U S.C A § 1331 and

§ 502(a)(1)(B) of ERISA, 29 U S.C. A § 1132(a)(1)(B).

C. Diversity Jurisdiction

In the alternative, Defendant Healthcare asserts that this
case is renovable to federal court on the basis of diversity,
pursuant to 28 U . S.C A 8§ 1332(a)(1).' Healthcare states and
Plaintiff does not contest that there is conplete diversity of
citizenship anong the parties and that the anobunt in controversy
is in excess of $75,000. Plaintiff maintains however, that
because at | east sonme of the Defendants in this case are citizens

of Pennsylvania, e.g., Healthcare and Hospital, the state in

128 U S CA 8§ 1332(a)(1) provides:

(a) The district courts shall have original jurisdiction of
all civil actions where the matter in controversy exceeds the sum
or value of [$75,000], exclusive of interests or costs, and is
bet ween - -

(1) citizens of different States

28 U.S.C.A: § i332(a)(1) (as amended 1996).

17



whi ch this action was brought, Defendants may not renove the
action based on diversity.?

Plaintiff relies on the | anguage of 28 U S.C A 8§ 1441(b) in
support of this argunent. Subsection (b) states:

Any civil action of which the district courts have
original jurisdiction founded on a claimor right
arising under the Constitution, treaties or |laws of the
United States shall be renovable w thout regard to the
citizenship or residence of the parties. Any other
such action shall be renovable only if none of the
parties and interests properly joined and served as
defendants is a citizen of the State in which such
action i s brought.

28 U.S.C. A 8 1441(Db).
The generally accepted rationale for diversity jurisdiction
is to protect the out-of-state party fromlocal prejudice. See

generally Boileau v. Bethlehem Steel Corp., 730 F.2d 929, 935 (3d

Cr. 1984). That rationale is mssing when the out-of-state
party voluntarily chooses to sue in the state court of the

defendant’s home state. See Enviro-G o Technologies v. Geeley &

Hansen, 794 F. Supp. 558, 559 (E. D.Pa. 1992). It is to this end,
that Congress |imted the right of a defendant to renove a case
originally brought by an out-of-state plaintiff in the state

court in which the defendant is a citizen. See United States

21n her Motion to Remand, Plaintiff also asserts that
removal on the basis of diversity jurisdiction was procedurally
deficient because Defendant Healthcare did not secure consent for
t he Renoval from all Defendants. Healthcare contests this
assertion. However, since the Court finds that it would renand
this case even if proper consent were secured, the Court need not

resol ve this issue.
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Fidelity & Guaranty Co. v. Mntgonery, 155 F. Supp. 657, 658

(E.D. Pa. 1957) (“The statute clearly indicates that a defendant,
seeking federal jurisdiction on diversity grounds, can only have
his case renoved to the Federal Courts where he is a non-resident
of the State wherein the action was brought”).
In this case, Plaintiff, Diane MIller, is a citizen of
Del aware. Defendant Healthcare is an HMO | i censed to provide
health care services in the Commonweal th of Pennsylvania. The
Def endant nurse, the Defendant physician assistant, and all the
Def endant doctors are licensed in the Comonweal th of
Pennsyl vani a. Defendant Hospital is organi zed under the | aws of
t he Commonweal th of Pennsylvania and is | ocated therein.
Nonet hel ess, Defendant Heal thcare asserts that “[while it
is true that 28 U . S.C A 8 1441(b) requires that all defendants
be citizens of a foreign state where renoval is based solely on
diversity, this requirenent is procedural, not jurisdictional,
and i s deened wai ved absent tinely objection.” (Def.’s Mt. in
Qop. to Pl.’s Mot. to Remand at 12.) In support of this

statenent, Defendant cites In re Shell Gl Co., 932 F.2d 1518,

1522-23 (5th Gr. 1991). The Court agrees with Defendant that in

In re Shell, the United States Court of Appeals for the Fifth

Circuit (“Fifth Crcuit”) specifically held that inproper renoval
under 8 1441(b) is a waivable renoval defect. Wile this Court

reaches the sane result, it is instructed as to this issue by the
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anal ysis and conclusions of the Third Crcuit in Korea Exchange

Bank, New York Branch v. Trackw se Sales Corp., 66 F.3d 46, 50

(3d Gir. 1995).

| n Korea Exchange Bank, the Third Crcuit concluded that 8

1441(b)’ s bar against renoval by a forumstate citizen is a
“defect in renoval procedure” pursuant to 28 U S.C. A 8
1447(c).*® The Third Circuit instructed:

[Aln irregularity in renoval of a case to federal court
is to be considered jurisdictional only if the case
could not initially have been filed in federal court.

. The invocation of the renmoval machinery by a
citizen of the forumstate, while error, is not a
jurisdictional defect under rel evant Suprene Court
precedent. Rather, it is a defect in renoval procedure
whi ch can be wai ved.

Kor ea Exchange Bank, 66 F.3d at 50 (internal quotations omtted).

Thus, a plaintiff who contests the renovability of a case based
on 8§ 1441(b) nust nove to remand within 30 days after the filing
of the notice of renoval, or the defect will be deened wai ved.
Id. at 50-51.

I n Korea Exchange Bank, the district court sua sponte issued

an order summarily remanding the case to state court nearly eight

nmont hs after Defendant had filed its notice of renoval. In In re

BTitle 28 U.S.C. A § 1447(c) provides:

A notion to remand the case on the basis of any defect
in removal procedure nust be made within 30 days after
the filing of the notice of renoval under section
1446(a). |If at any time before final judgnent it
appears that the district court |acks subject matter
jurisdiction, the case shall be remanded.
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Shell, the plaintiff failed to nove to remand the inproperly
removed case within 30-days of the filing of the notice of
renmoval. In each case, the respective Courts of Appeals held
that the renoval defect under 8§ 1441(b) had been waived. Since
the 8 1441(b) defect did not deprive the district courts of
jurisdiction, the Courts of Appeals ordered the remand orders be
vacat ed.

In the instant case, the factual predicate that both the
Third and Fifth Crcuits relied on to find waiver and thus to
vacate the district courts’ orders, is mssing. 1In this case,

t he Def endant does not argue and this Court does not find that
Plaintiff’s Motion to Remand was untinely. Defendant Heal t hcare
filed its Notice of Renoval on January 23, 1998. Plaintiff noved
to remand on February 19, 1998, fewer than 30 days later. In
that Motion, Plaintiff specifically contested the renovability of
this case based on 28 U S.C. A 8§ 1441(b). Thus, Plaintiff’s
objection was tinmely under § 1447(c) and the “defect in renoval
procedure” was not wai ved.

Since the statute clearly indicates that a defendant seeking
federal jurisdiction on diversity grounds in a case of renova
can have the case renoved to federal court only where “none of
the parties and interests properly joined and served as
defendants is a citizen of the State in which such action is

brought,” and because Plaintiff tinmely objected to renoval on
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this basis, diversity jurisdiction is an inproper ground for
renoval in this case. 28 U S.C A § 1441(b).

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI ANE M LLER, : CIVIL ACTI ON
Plaintiff :
V.

Rl DDLE MEMORI AL HOSPI TAL,
ET AL.,

Def endant s : NO. 98- 392

ORDER
AND NOW this day of May, 1998, upon consideration
of Defendant’s Notice of Renbval (Doc. No. 1), Plaintiff’s Mtion
to Remand (Doc. No. 12), and Defendant’s Response thereto (Doc.
No. 14), it is HEREBY ORDERED that Plaintiff’s Mtion is GRANTED
The above-captioned case is REMANDED to the Court of Conmon Pl eas

of Phil adel phia County.

BY THE COURT:

JOHN R PADOVA, J.



