IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSALI ND SM TH : CIVIL ACTI ON
V.

PSI SERVI CES | NC., TROY HUGHES,
AND JOHN DCES 1-10, J/S/| : NO. 97-6749

VEMORANDUM ORDER

Plaintiff asserts an enploynment discrimnation claim
and various pendent state law clains. Plaintiff nanmed as one of
the defendants in this action PSI Services Inc. (“PSI")

After being served with plaintiff’s Conplaint, PSI
filed Motions to Dismss pursuant to Fed. R Cv. P. 12(b)(2) and
(5) or alternatively to Quash Service of Process. PSI contends
t hat service upon it was ineffective since the individual served,
Ms. Norma Romano, was not an enpl oyee, officer or director of
PSI, was not in any way even associated with PSI and was not
authorized to accept service on behalf of PSI. Defendant also
represents wi thout contradiction that plaintiff was never an
enpl oyee of PSI, but was an enpl oyee of Creative Resources Inc.
d/b/a PSI Services II, Inc. (“PSI 11").

Plaintiff responded with cross-Mtions to Arend Sunmons
and Not Require Additional Service and To Arend Conplaint to Nanme

Proper Def endant.



It is uncontradicted that Ms. Romano was not authorized
to accept service on behalf of PSI. M. Romano is, however, the
Director of Operations of PSI Il. She states in an affidavit
that she was “handed a copy of the Conplaint in this case at the
Ofice of [PSI 11] located at 1617 JFK Boul evard, in
Phi | adel phi a, Pennsylvania.” M. Ronmano confirns that plaintiff
was enpl oyed by PSI I1.

Plaintiff now seeks to amend her summons to nane PSI |
as a defendant pursuant to Fed. R Cv. P. 4(a) and wi shes to
anend her conplaint to nane PSI I1. Plaintiff asks that her
anended conplaint relate back to the date the original conplaint
was filed to avoid the bar of the statute of |imtations.

Plaintiff invokes the so-called “m snomer” rule. “The
‘“msnoner’ rule applies to situations in which the plaintiff has
actually sued and served the correct party, the party he intends
to sue, but nerely m stakenly has used the wong nane of the

defendant in the caption of the conplaint.” Mnetz v. Eaton Yale

and Towne, Inc., 57 F.R D. 476, 479 (E.D. Pa. 1973).

It clearly appears that plaintiff intended to sue her
former enployer, PSI Il1. As she is Director of Operations, it
appears that Ms. Romano woul d be authorized to accept service on
behal f of PSI 11.

A conpl aint may be anended at any tinme before a

“responsive pleading” is served. See Fed. R Cv. P. 15(a).



PSI’s notions to dism ss or quash service are not responsive

pl eadi ngs. Sun Co. v. Badger Design & Constructors, 939 F. Supp.

365, 367 n.3 (E.D. Pa. 1996). The court wll allow plaintiff to
anend her summons and serve an anended conpl ai nt upon PSI ||

For an anmendnent involving a new party to rel ate back
the party to be brought in nust have received such notice of the
suit within the 120 day period for service that it will not be
prejudiced in maintaining its defense and it shoul d have known
that, but for a m stake concerning identity, the action would
have been brought against it. See Fed. R Cv. P. 15(c). It
appears that receipt by Ms. Romano of plaintiff’s Conplaint
within 120 days of its filing with know edge that plaintiff was a
former enployee of PSI Il would satisfy the requirenents of Rule

15(c). See Geiss v. Mail Line Auto Wash, 1989 W 81514, * (E. D

Pa. July 19, 1989)(applying m snoner rule and all ow ng anended
conplaint to relate back under Rule 15(c)).

ACCORDI N&Y, this day of May, 1998, IT IS
HEREBY ORDERED t hat defendant PSI Services’ Mtion to D sm ss
(Doc. #3, Part 1) is GRANTED and plaintiff's clains against that
def endant are DI SM SSED w t hout prejudice, and defendant PSI
Services' alternative Mdition to Quash Service of Process (Doc.
#3, Part 2) is DENIED as noot. |IT IS FURTHER ORDERED t hat
plaintiff's cross-Mtion to Anend Conpl aint (Doc. #5, Part 2) is

GRANTED wi t hout prejudice to PSI Il to assert any good faith



defense it may have, and plaintiff's Mtion to Arend Summons and
Not Require Additional Service (Doc. #5, Part 1) is GRANTED in

part in that plaintiff may anmend her summons and Conplaint and is
DENIED in part in that plaintiff shall file and serve her Amended

Conplaint within fifteen (15) days.

BY THE COURT:

JAY C. WALDMAN, J.



