IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN | . SHEPHERDSON : CIVIL ACTI ON
V.
THE HONCRABLE RUSSELL NI GRO ; NO. 97-5504

MEMORANDUM

J. WALDMVAN May 13, 1998
This is a 42 U.S.C. § 1983 action. Plaintiff clains
that while serving as a Phil adel phia Common Pl eas Judge,
def endant viol ated her federal constitutional rights when he
rul ed, adversely to plaintiff, on a summary judgnent notion in a
| awsuit she had fil ed agai nst her fornmer enployer, Local Union
No. 401 of the International Association of Bridge Structural &
Ornanental |Ironworkers. The essence of plaintiff’s claimis that
Justice Nigro was constitutionally required to recuse hinself
because at the tinme the summary judgnent notion was deci ded he
had accepted significant canpaign contributions from nenbers of
the law firmthat filed the notion on behalf of Local Union No.
401. She asserts a claimfor violation of her due process rights
under “the Fifth Amendnent.”
Presently before the court is defendant’s notion to
dismss plaintiff’s conplaint. Defendant argues that plaintiff’s
claimis barred by the “Rooker-Fel dman” doctrine, that plaintiff

has failed to state a claimupon which relief can be granted and



t hat defendant has absolute judicial immunity.?
A notion to dismss for failure to state a cogni zabl e
claimtests the | egal sufficiency of a claimaccepting the

veracity of the claimant’s allegations. See Markowitz v.

Nort heast Land Co., 906 F.2d 100, 103 (3d Cr. 1990); Sturmv.

Cark, 835 F.2d 1009, 1011 (3d Cr. 1987). A conplaint may be
di sm ssed when the facts all eged and the reasonabl e i nferences
therefromare legally insufficient to support the relief sought.

See Pennsylvania ex. rel. Zimmerman v. PepsiCo., Inc., 836 F.2d

173, 179 (3d Gir. 1988).2

The pertinent factual allegations in the conplaint are
as follow

Plaintiff filed a conplaint in the Phil adel phia Court

of Common Pl eas captioned Susan |. Shepherdson v. Local Union No.

401 of the International Association of Bridge Structural &

Ornanental |ronworkers, June Term 1993, C. C. P. 1825. On May 19,

1995, Local Union No. 401 filed a notion for summary judgnent

whi ch was assigned to then Judge Nigro for adjudication. At that

! Def endant al so contends that any claimplaintiff has
stated is barred by the two year statute of limtations.

2 The Fifth Amendnent, of course, does not apply to the
conduct of state or local officials. See Bartkus v. Illinois,

359 U. S. 121, 124 (1959); Knoetze v. U.S., 634 F.2d 207, 211 (5th
Cir. 1981), cert. denied, 454 U S. 823 (1981); Shoenmmker v. Cty
of Lock Haven, 906 F. Supp. 230, 237-38 (MD. Pa. 1995). Because
plaintiff could amend her conplaint to assert a clai munder the
Fourteenth Amendnent, the court will address her due process
claimand will not dismss her conplaint on that basis.
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time, defendant was a candidate for election to the Pennsyl vani a
Suprene Court.

Local Union No. 401 was represented by Francis
McDevitt, a partner in the law firmof Naulty Scaricanezza &
McDevitt. Between January and May 1995, nenbers of the firm nmade
contributions totaling $10,600 to defendant’s primary el ection
canpai gn fund. From May through Cctober 1995, firm nenbers
contributed an additional $10,500 to his general election
canpai gn fund. Defendant is a “longtinme” friend of Angelo
Scari canezza, a partner in the firm

On August 28, 1995, then Judge Nigro issued a one
sentence order granting Local Union No. 401's summary judgnent
nmotion. On Novenber 27, 1995, shortly after his election to the
Pennsyl vani a Suprene Court, he issued a witten opinion
expl aining the reason for the order granting summary judgnent.
At the tinme he issued the order and the opinion, he was aware
that he had received significant canpaign contributions from
menbers of the law firmrepresenting Local Union No. 401.
Def endant recused hinself in another case pending during the
canpaign in which a party was represented by Naulty Scari canezza
& McDevitt.

Plaintiff contends that defendant’s failure to recuse
himself in her case violated “her right to have her state court

action adjudicated in the absence of favoritism prejudice and



bias.” Plaintiff clains that the failure to recuse “warrants the
i nposition of an award of conpensatory danmages.”?

Under the Rooker-Fel dman doctrine, the court | acks

subject matter jurisdiction to review a state court decision in a
judicial proceeding or to adjudicate federal clains inextricably

intertwined with that deci sion. FOCUS v. All egheny County Court

of Commobn Pleas, 75 F.3d 834, 840 (3d Cr. 1996). The doctrine

applies only when the court cannot grant the relief requested
W t hout determning that the pertinent state court judgnment was
erroneous or taking action that would render it ineffectual.

ld.; Charchenko v. Gty of Stillwater, 47 F.3d 981, 983 (8th Gr.

1995); Liedel v. Juvenile Court of Madison County, Ala., 891 F.2d

1542, 1545 (11th Cr. 1990).

Plaintiff argues that the Rooker-Fel dman doctrine is

i nappl i cabl e because she does not seek a review of the state
court decision and has not clained the decision was wong, but
only that defendant’s failure to recuse hinself deprived her of
the “right to an unbiased judge.” It may fairly be argued that
federal relief premsed on a finding that a state court judgnent
was entered in violation of the constitutional right to due

process would inpair that judgnent, if not literally render it

ineffectual. On the other hand, a cogent argunent can be made
3 In her conplaint, plaintiff also asserted clains for
declaratory and injunctive relief. In her brief, however,

plaintiff states that she “w thdraws” those clai ns.
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that a claimthat a defendant involved in a state court deci sion
vi ol ated sone cogni zabl e right independent of the nerits of the

decision is not barred per se by the Rooker-Fel dman doctri ne.

See Nesses v. Shepard, 68 F.3d 1003, 1005 (7th Cr. 1995). To

establish injury, however, the plaintiff would have to show t hat
the violation of such an i ndependent right caused an erroneous
adverse decision to be made and this is precluded by the Rooker-
Fel dman doctrine. 1d. (8 1983 plaintiff alleging use of
political influence by |awers to obtain decision dismssing his
suit cannot show injury unless decision was erroneous).

Plaintiff has not shown the deprivation of such an independent
constitutional right or a conpensable injury.

Plaintiff argues that there is an independent right to
an inpartial decisionmaker which is protected by procedural and
substantive due process. Plaintiff cites and relies on six cases
in which the Courts indeed discuss the right of litigants to a
fair trial before an unbiased tribunal.

These cases, however, do not hold that there is an
i ndependent actionable right to an inpartial decisionmaker. They
merely stand for the unremarkabl e proposition that an award or
j udgnent rendered by a biased or partial decisionmker may be

vacated. See Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 827-28

(1986) (participation of judge with direct substantial pecuniary

interest in decision inconpatible with due process and “proper



remedy” is vacatur and rehearing before inpartial tribunal);

Commonweal th Coatings Corp. v. Continental Casualty Co., 393 U S.

145, 150 (1968) (failure of neutral arbitrator to disclose close
financial relationship with Iitigant which included rendering of
services on very projects involved in dispute warrants vacatur of
arbitration award under 8 10 of the federal Arbitration Act); In

re Murchison, 349 U. S. 133, 138-39 (1955) (reversing crim nal

contenpt convictions by judge who also initiated charges while

acting as “one man grand jury”); Anderson v. Sheppard, 856 F.2d

741, 747-48 (6th G r. 1988) (reversing judgnent and remandi ng for
new trial where judge who directed verdict against plaintiff

di spl ayed evident bias and refused his request for reasonable
time to obtain new counsel when his |awer w thdrew on eve of

trial); US. v. Conforte, 457 F. Supp. 641, 659 (D. Nev. 1978)

(recogni zi ng that personal bias of judge against crimnal

def endant could warrant newtrial); In re Medrano Diaz, 182 B. R

654, 661-62 (D.P.R 1995) (debtor seeking to vacate judgnent for
al | eged bi as of bankruptcy judge).

I n none of these cases did the Court hold that the
litigant who is denied an inpartial tribunal has an independent
claimfor noney damages against the judicial officer or anyone
el se.

The right to a fair hearing and to an inparti al

deci si onmaker are quintessential procedural rights. A denial of



such rights is thus generally viewed as inplicating procedural

due process. See Rogin v. Bensal em Township, 616 F.2d 680, 693-

94 (3d Cir. 1980), cert. denied, 450 U. S. 1029 (1981). See also,

Conpl aint of Bankers Trust co., 752 F.2d 874, 886-87 (3d GCr.

1984); Redding v. Fairman, 717 F.2d 1105, 1112 (3d G r. 1983).

There is in any event no abstract federal
constitutional right to due process. The due process cl ause of
the Fourteenth Amendnent only prohibits the states from depriving
a person of life, liberty or property w thout due process of |aw.
Fair process is a neans to an end. “Process is not an end in

itself.” dimyv. WKkinekona, 461 U S. 238, 250 (1983). See

also, US v. Jiles, 658 F.2d 194, 200 (3d Cr. 1981) (federal

procedural due process rights not inplicated absent deprivation

of life, liberty or property); Sachetti v. Blair, 536 F. Supp.

636, 641 (S.D.N Y. 1982) (no federal due process right

i ndependent of deprivation of life, liberty or property). As
noted, plaintiff does not allege or even contend that the

deci sion rendered in her case by Justice N gro was erroneous.
Thus, accepting that one has a property right to obtain
conpensation for a tort recognized by state law, plaintiff has
now shown that she was deprived of such a right in this case.

See Nesses, 68 F.3d at 1005.

An i ndependent claimfor denial of procedural due

process arises only when the state fails to provide an adequate



process to renmedy |legal errors or procedural irregularities. See

Zinernon v. Burch, 494 U. S. 113, 126-26 (1990); MKinney v. Pate,

20 F.3d 1550, 1557 (11th Cr. 1994) (en banc), cert. denied, 115

S. . 878 (1995). As the cases cited by plaintiff underscore,
the normal process provided is an appeal and the usual renedy is
a new hearing before an inpartial decisionmaker. The renedy for
an unfair hearing, standing alone, is a fair hearing.?

Plaintiff also argues that the failure of defendant to
recuse hinself gives rise to an i ndependent substantive due
process claimfor noney damages. Her argunent i s unpersuasive.

Plaintiff relies on two cases. The first is Lipson v.
Snyder, 701 F. Supp. 541 (E.D. Pa. 1988). 1In denying a notion to
dism ss a 8 1983 claimthat defendants had corruptly secured a
j udgnent against the plaintiff in a state court trial, the Court

1]

in Lipson concluded that there is “at |east arguably” a
substantive due process right to a “fair trial.” 1d. at 545.

The Court in Lipson observed that substantive due process was “a

4 That a party fails to avail herself of procedures
established to renmedy errors or irregularities does not
constitute a deprivation of due process. See Dykes v.

Sout heastern Pa. Transp. Authority, 68 F.3d 1564, 1572 (3d Cr.
1995); Mdnight Sessions, Ltd. v. Gty of Philadelphia, 945 F. 2d
667, 682 (3d Gr. 1991). Plaintiff never perfected an appeal to
the Superior Court fromthe state court judgment and never tinely
sought relief fromit. See 42 Pa. C. S. A 8 5505; Vanleer v.
Lerner, 559 A 2d 577, 579 (Pa. Super. 1989) (30 day limt of §
5505 may be rel axed for equitable reasons); 12 Standard

Pennsyl vania Practice 2d 8§ 71:55 (1996).




fuzzy concept” and cited Bello v. Walker, 840 F.2d 1124, 1129 (3d
Cr. 1988) for the proposition that “the deliberate and arbitrary
abuse of governnment power violates an individual’s right to
substantive due process.” 1d. at 544. Plaintiff also relies on
Bell o and the foregoing | anguage fromthe opinion in that case.

It is clear from subsequent cases, however, that to
sustain a 8 1983 substantive due process claim a plaintiff nust
do nore than show a state official deliberately acted in an
arbitrary or capricious manner or with sone inproper notive. She
must al so show that as a result of such action she was deprived

of a fundanental property interest. See |ndependent Enterprises

v. Pittsburgh Water, 103 F.3d 1165, 1179 n.12 (3d Cr. 1997)

(Bello “cannot be understood as affording substantive due process
protection fromevery arbitrary or irrational governnent action
but only for those that deprive the plaintiff of a fundanental

property right”); DeBlasio v. Zoning Bd. O Adjustnent, 53 F. 3d

592, 600 (3d Cir. 1995) (“to state a substantive due process
claim a plaintiff nust have been deprived of a particul ar

quality of property interest”); Reich v. Beharry, 883 F.2d 239,

244 (3d Cir. 1989).

Even assuming the right to obtain conpensation for
tortious conduct is a “fundanental” one, plaintiff has not
al l eged that Justice Nigro's decision that she had failed to

present a sustai nable state clai mwas erroneous. To the



contrary, as noted, plaintiff expressly states that her federal
constitutional claimis not predicated on a deprivation of any
property interest but on a deprivation of a “right to an unbi ased
j udge.”

In short, to sustain a 8 1983 procedural due process
claimfor noney damages, a plaintiff nust show that she was
deprived of liberty or property as a result of the procedural
irregularities or inproprieties of which she conplains. To
sustain a substantive due process claim a plaintiff nust show,

inter alia, that as a result she was deprived of a fundanental

right.

A plaintiff could conceivably allege an injury
acconpanyi ng a denial of traditional procedural safeguards which
woul d support a 8§ 1983 procedural due process claimor, if it is
of a particular quality, a substantive due process claim

Plaintiff in this action has not done so.?®

° The court does not accept defendant’s alternative
contention that any substantive claimwould be tinme barred.
Plaintiff filed this action two years to the day fromthe date on
whi ch Justice Nigro entered the order granting Local Union No.
401's notion for summary judgnent. Contrary to plaintiff’s
assunption, that date is not conclusive. The pertinent date, of
course, is the date on which plaintiff knew or, with due
di I i gence, reasonably should have known that Justice N gro acted
in her case after receiving canpaign contributions from attorneys
in her adversary’s lawfirm Plaintiff provides no information
in that regard. Neverthel ess, because it does not clearly appear
fromthe face of the conplaint that such date was a day or nore
prior to the entry of judgnment and it is conceivable that the
parties first |earned the notion would be resolved by Justice
Nigro only on or after the day he granted it, this action cannot
be di sm ssed under Rule 12(b)(6) on statute of limtations
gr ounds.
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Plaintiff points to no case in which a court has held
that a judge is constitutionally conpelled to recuse hinself in a
matter in which alitigant’s attorney or law firmcontributed to

the judge’ s canpaign. As the Suprene Court stated in Aetna Life,

“only in the nost extrene of cases would disqualification [for

bi as] be constitutionally required.” Aetna Life, 475 U S. at

821.
Plaintiff states that defendant had a “direct,
personal, substantial pecuniary” interest in her state court case

of the type the Court in Aetna Life found to inplicate due

process. Baldly stating sonething in a brief does not nake it
so.
The type of debilitating interest the Court discussed

in Aetna Life is one affected by the outcone of the case in which

the interested judge is presiding. The state judge in gquestion

in Aetna Life stood personally to profit substantially fromthe

judicial decision he nmade and in fact did so. Justice N gro had
no personal pecuniary interest in the outcone of plaintiff’s
lawsuit, let alone a direct and substantial one. |f plaintiff
means to suggest that a judge may have such an interest because
by ruling in favor of parties represented by contributing
attorneys he may encourage further contributions fromthe bar, it
foll ows that an el ected judge cannot sit in any case unless the

attorneys for all parties have made a binding comm tnent never to

11



contribute to his canpaigns.
It is generally understood that “judicial canpaigns
must focus their solicitations for funds on nenbers of the bar.”

Stretton v. Disciplinary Bd. of Sup. ¢&. of Pa., 944 F.2d 137,

145 (3d Cr. 1991). The Court in Stretton recognized that as a
result “judges preside over cases in which the parties are

represented by counsel who have contributed in varying anmounts to

the judicial canpaigns.” |d. The Court observed that this
situation is “unseemy.” 1d. It did not renotely suggest,
however, that it was unconstitutional. See also Collier v.

Giffith, 1992 W 44893, *6 (Tenn. App. Mar. 11, 1992) (“As |ong
as judges nust be el ected, nenbers of the bar will play active
roles in their canpaigns and will be a principal source of
canpai gn contributions”).

A nunber of high courts for states in which judges are
el ected have held that a judge is not ethically, let alone
constitutionally, required to recuse in cases where a party is
represented by an attorney who has contributed to or rai sed noney

for the judge’s el ection canpaign. See, e.g., Reens v. St.

Joseph’s Hosp. and Health Center, 536 N.W2d 666, 671 (N.D. 1995)

(recusal not required where attorney for party was co-chairman of

j udge’ s canpaign finance comrittee); Roe v. Mbile County

Apportionnment Board, 676 So.2d 1206, 1233 (Al a. 1995) (judge not

prohibited fromsitting on case in which contributing | awer

12



represents a party); Inre Disqualification of Ney, 657 N E. 2d

1367, 1368 (Ohio 1995) (recusal not required where party
represented by partner of judge s canpaign chairman); Nathanson

v. Korrick, 577 So.2d 943, 944 (Fla. 1991) (recusal not required

where party represented by attorney who contributed to judge’s
el ection canpai gn and served on her canpaign conmttee); Aguilar

v. Anderson, 855 S.W2d 802 (Tex. App. 1993) (acceptance by

j udges of canpaign contributions fromlawers does not create
bias requiring recusal).

The adj udi cation by judges of cases in which a
litigant’s | awer has nade canpai gn contributions to them nmay, as
characterized by the Court in Stretton, be “unseenmly” and nay
foster public cynicism On the other hand, it is the public
whi ch supports or tolerates the election of state judges.

Pennsyl vania i s a popul ous and geographically large state with
six nmedia markets. It is unrealistic and unfair to require that
judges run for election and then to deride themfor accepting the
nmoney that is necessary to sustain a canpaign froma principa
sour ce.

Absent public financing or blind funding of judicial
canpai gns, that a judge may preside in sone cases in which a
l[itigant’s attorney contributed to the judge’'s canpaign is an
al nost inevitable conconmtant of the policy decision to elect

judges. |If a judge nust recuse hinmself whenever a contributing

13



attorney or nenber of a contributing firmenters an appearance, a
candi date who succeeds in attracting contributions froma w de
array of |lawers would constantly be recusing hinself. See Roe,
676 So.2d at 1233 (“If a judge cannot sit on a case in which a
contributing | awer is involved as counsel, judges who have been
el ected woul d have to recuse thenselves in perhaps a majority of
cases filed in their courts”).

| f questions about canpaign contributions and recusal
are to be constitutionalized, federal courts wll be required to
engage in the type of policy making nore appropriately undertaken
by the pertinent state authorities. Wat would a nmandatory
recusal rule enconpass? Mist an el ected judge al so recuse
himself when a litigant’s |awer declined to contribute to the
judge’ s canpaign or contributed to his opponent? My a judge
refuse to recuse when it appears that an attorney nade a canpai gn
contribution for the purpose of obtaining a recusal?

Questions regardi ng whether or when the receipt by a
j udge of canpaign contributions or support froma litigant’s
attorney requires recusal should be resolved by the state
| egislatures, the state authorities responsible for adopting and
interpreting codes of judicial conduct or the highest courts in
states, |like Pennsylvania, which retain ultimate authority to
pronmul gate and enforce rul es of conduct and procedure. See Tuney

v. State of Ghio, 273 U S. 510, 523 (1927) (questions of judicial

14



disqualification for bias generally left to “legislative
di scretion”). The receipt of canpaign contributions fromlawers
for litigants does not present the type of “extrene” case of bias

required to inplicate the federal constitution. See Aetna Life,

475 U. S. at 821.

Mor eover, Justice Nigro is immune fromsuit on any
damage cl aimpredicated on his failure to recuse hinself or his
adj udi cating the sunmary judgnent notion in plaintiff’s state
court case.®

Judges are immune fromsuit under 8§ 1983 for judicial

actions in matters within their jurisdiction. Mreles v. Wco,

502 U.S. 9, 11-12 (1991). This is so even when they have
allegedly acted in a malicious or corrupt manner. 1d. at 11

Forrester v. Wite, 484 U S 219, 227 (1988); Dennis v. Sparks,

449 U. S. 24, 27-28 (1980) (state judge i mune fromsuit for

al l egedly accepting bribe to enter an order); Pierson v. Ray, 386

U S 547, 554 (1967). See also Kane v. Yung Wn Han, 550 F

Supp. 120, 121-22 (E.D.N. Y. 1982) (state judge immune from suit

6 Judicial inmunity may be asserted in a Rule 12(b)(6)
nmotion when its basis is clear fromthe face of plaintiff’s
conplaint. See, e.g., Martinez v. Newport Beach City, 125 F.3d
777, 780 (9th Cir. 1997); Caneron v. Seitz, 38 F.3d 264, 272 (6th
Cr. 1994); lsakson v. First National Bank, Souix Falls, 985 F.2d
984, 986 (8th Cir. 1993); Cetenich v. Alden, 177 F.R D. 94, 96
(N.D.N. Y. 1998); Slater v. Jokelson, 1997 W 164236, *8 (E.D. Pa.
Mar. 26, 1997); Samuel v. dark, 1996 W. 448229, *2-*3 (E.D. Pa.
Aug. 7, 1996); Lal v. Borough of Kennett Square, 935 F. Supp.

570, 573-74 (E.D. Pa. 1996), aff’'d, 124 F.3d 187 (3d Cr. 1997).

15



under 8 1983 on claimhe dismssed plaintiff's state court case
inreturn for bribe.) If immunity is not defeated by an

all egation that a judge was induced to take action by the paynent
of a bribe, it is surely not defeated by an allegation or
inplication that he may have been influenced by a canpaign
contribution.’

Plaintiff’s contention that the failure of a judge to
recuse hinself is not a “judicial action” is fanciful. Every
court to address the question in a reported opinion has readily
concluded that a refusal or failure of a judge to recuse hinself
in a case which he otherwise has jurisdiction to adjudicate is
clearly a judicial action for which he is entitled to absolute

immunity fromsuit for damages. See Callahan v. Rendlen, 806

F.2d 795, 796 (8th Gr. 1986); Schiff v. Dorsey, 877 F. Supp. 73,

76 (D. Conn. 1994); Sato v. Plunkett, 154 F.R D. 189, 191 (N. D

[1l1. 1994); Font v. Dapena Yordan, 763 F. Supp. 680, 682 (D.P.R

1991); Iseley v. Bucks County, 549 F. Supp. 160, 164-65 (E. D. Pa.

1982). See also Schafer v. Buhl, 1994 W. 669688, *2 (WD. M ch.

Cct. 21, 1994) (decisions regarding recusal are “indisputably”

! Because one of the defendants in Lipson v. Snyder was
the state judge who allegedly had corruptly entered a judgnent,
plaintiff suggests the Court at least inplicitly concluded that a
judge is not immune to suit under § 1983 for depriving a litigant
of a fair trial. The Court did not and could not have reached
such a conclusion. The defense of judicial imunity was never
asserted. The defendant judge had decl ared bankruptcy and al
proceedi ngs as to himhad thus been stayed. See Lipson, 701 F
Supp. at 542 n. 1.

16



judicial acts); Kenard v. Nussbaum 1988 W. 25240, *2 (S.D.N.Y.

Feb. 26, 1988).

Plaintiff’s alternative argunent is even nore fanciful
Plaintiff purports to read into 8 309 of the Federal Courts
| nprovenent Act of 1996 a Congressional intent to delimt the
judicial imunity fromsuit under 8 1983 recogni zed by the
Suprenme Court for 125 years.® Plaintiff points to the | anguage
generally exenpting judges fromliability for costs or attorneys
fees in civil rights actions to argue that Congress thus nust
have contenplated suits such as hers. See 42 U S.C. § 1988(b).
This is untenabl e.

Congress was nerely acting in response to the Suprene
Court opinion which held that judicial imunity did not preclude

an award of costs or fees under 8 1988. See Pulliamyv. Allen,

466 U. S. 522, 544 (1982). The only civil rights actions against
judges for judicial acts within their jurisdiction allowed or
contenpl ated were suits for injunctive or other equitable relief.
The Court in Pulliamdeclined to equate an award of costs or fees
in such actions with noney damages. Thus, Congress was clearly
acting to expand judicial inmunity and not to truncate it.
Plaintiff has failed to state a cogni zabl e federal
constitutional claim Justice Nigro is immune fromsuit for

damages under § 1983 on any claimpredicated on his failure to

8 See Bradley v. Fisher, 13 Wall. 335 (1872).
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recuse hinself in plaintiff’s state court case when serving as a

Common Pl eas Judge. Accordingly, defendant’s notion to dismss

will be granted.® An appropriate order will be entered.

o Def endant's Motion for Inposition of Rule 11 Sanctions
on plaintiff's attorney for presenting a “legally frivol ous”
claimw |l be addressed in a separate nenorandum and order.
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